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I.'ie following proceedings tool. place 
cc.iiuen.ing or. the 21st day of March, 1974, at 
the United St -tea District Court, northern 
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Pre-Trial Suppression Hearing. 

* * * * ¥ 

r 'HE COURT: i.i.i i..g.it., us I understand i.t 
row vc- ar" hare fer a i-uppre :;irr hearing cv ^e t . • 
•rata notions that were filed ! • M :tein<2. f<~. ; j ; . 

defendant. One was returnable Marcn 4, as I real it 
and 1 think I heard it or March 6th and deferred t 
until the tine of trial, and the time of trial, of 
acuirse is today, because we h*.ve already drawn a 
jury. 

The other motion to suppress was made re¬ 
turnable this norniny at 10:00 o’clock and was tiled 

yesterday in the Clerk's Office at 3:04 p.m. So I 
am ready to take testimony, Mr , Steiner. You have 

the burden, of course, to support your ruction, and I 
arc ready to proceed with the hearing. 

I assume, Mr. Mumford, you arc prepared t) 
present your aide cf it? 


HR 

: "j-fvcic 1 

Yes, we are ready 

Y our 

I! >iior 

HR. 

S TL (r 

.he iefeniant is 

ready. 

Your 


Honor. 

THL COURT: All right. 


HR. 


STklHEH: The defendant, ir the court 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant, Direct. 

please, wilj cail Harry F. Hart. 

HARRY F. HART, 

called as a witness in behalf of the defendant, 
being first duly sworn was examined and testified as 
follows: 

DIRECT EXAMINATION 

BY ML. STEINER: 

w Mr. Hart, what is youx full name? 

A My fall name is Harry F. Hart. 

U Where do you reside? 

A Glens Falls, New York. 

Q On La Roe Street? 

A 51 LaRoe Street. 

Q Are you the defendant in this action? 

A Yes, sir. 

MR. STEINER: May we have narked for iden¬ 
tification, Your Honor, a memorandum of an interview 
dated September 16, 1969 at which Harry F. Hart, this 

defendant, David Smith and Joseph A. Duchna were 

present. 

THE COURT: Have the clerk mark whatever 
you wish for identification. 

(Document marked Defendant's Exhibit A for 

identification.) 

BY MR. STEINER: 


V 




12 

Pre Trial Suppression Hearing 
Harry F. Hart for Defendant, Direct. 

Hr. Hart, I no* slice*' you Defendant’s Exhibit A lor 
identification and ask you ii you attended a confer¬ 
ence on September 16, 1969 at the; Inertial devonu-* 
Servico at Glen-- Falls, Dew York, at whr.clt losepf A. 
Duchna, Special Agent, David T. Smith, tax technician, 

and you as taxpayer were present? 

Yee, Z was. 

Will you toll the court exactly what happened prior 
to and during this interview? 

Well, this interview here is the one that all my pa peJs 
and my books and everything, which I gave their, all to 

him, before then Mr. Smith took a lot of my books be¬ 
fore he had Mr. Duchna, he had before he had come up, 

then he had Mr. Duenna come up and we had the first 
meeting there at which he asked for a lot of core 

things and papers and everything. 

THE COURT: Where was that? 

THE WITNESS: In Glens Falls. 

THE COURT: What place? 

THE WITNESS: tie called ms up to my home, 
up to the place in Glens Falls. 

THE COURT: Did he go to your house and 
talk to you first? 

THE WITNESS: At one tint hin and N.r „ir.ithf 
nad been to ry house and asked for records, and then 


9 
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Pre-TriarSuppression Hearing. 
Harry F. Hart for Defendant. Direct. 


t- '• t.hi' ^h -j safety a<_, • <: ./. 

!i.' : rave hir the right, he w«. »J ir * -•*. »» 


1 


*» warrant. I gave these pec;ie air .iy xecirox 


an<l ail ry ban). statements and everything tcey as/CuU 
for. 


TUL COURT: All right. 

BY MR. STEIMEr: 


J Did he say anything to you about a search warrant? 

THh COURT: You better fix t, 4 e t.un*', be¬ 
cause we have a conversation at one tune with taxeu 

or more people and then Mr. Smith going tc \xsit him, 
I don't know which is which. 

BY MR, STEINHR: 

Q Tell the court, Mr. Hart, when and wnare the first 
conversation occurred and who was present. 


A Well, the first conversation occurred me and nr. 

Smith, I brought stuff up to Mr. Smith in Glens Fills, 
0 Where did he meet you? 

A He didn't meet me, X brought thee up tc his office 


he called re up and ashed me and I -- 


MR. MUKTuRD: Could ho establish a tune, 

please. 

THE COURT: I think he should, because it 
is meaningioss to rue. You were given a telephone 
call by suuebody? 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant. Direct. 

Tht WITl-'tES: l-U truth, .1 believe, cull fco 

mm up the first time 

BY MS. STEINER: 

0 And car. you fix the time. III. Hart vhei he called 

you? 

A Mo, that’s quite awhile ago, 

Q Was it. pr. or to Ceptrmber 16, I960 when you met with j 
him and Mr. Duchna? 

A It van before then that I met Mr. Smith. 

23!L COURT: lie called you up on the tele¬ 
phone, ached you to briny all your records. 

THE WITMhliw: lie asked me to bring up a 
year of record*, 1966, I believe, '65 or '66. 

THE COURT: Ho called you at you T ‘ office 

or house? 

THE withe: b. Yes 

THE COURT: You erought the • .here? 

nit WITNESS: Up to the Revenue office up 
in Clenc Falls. 

THE COURT: You get them rll together aid 

brought tuum right there. 

VIlb Ui’Siftt: . es si. 

THE COURT: All right. 

MU. EYEIHER. Then what happened Mr. hart? 

A Vnen I went, or there i:> a little time afterward, I'd 


A 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant. Direct. 

El./ a week, or prouubly longer, Mr. Smith call'. ' .a 

up again and told me t.«at Mr. Duchna wa.i con.i:;g from 

Albany and he wanted some more records, ’66 and way 

back, so I dug up everything I nad down in the cellar 

and I brought up .my da*ly books and all ry papers 
and everything I had. I gave hin everything I had 

anu 1 never draaircd at cne time I was u,» for defraud¬ 
ing the government, I didn't dream I was up for that. 

Q At this interview — 

MR. MUHPORD: I didn't hear that. 

THE WITNESS: I never dreamed at cne tiroe 

that 1 was ever being up for incrisiination by trie 
govc.rnr.ent, and they never give me no intention of 
that. 

BY MR. STLINEUj 

w Tell the court exactly what occurred at the beginning 
of the interview at the Internal Revenue Service in 

Glens Falls on September 16, l'JL* which began at 
10; If a.jr. and lasted to 11:45 according to the re¬ 
port. 

A I uon’t know if I brought up a'1 the rest of the 

Looks and papers, and I Bat down with his. and we went 
through all *1. chtcl.s and he asked rae what 


caeck was for, whether it was personal oi business, 
anu went through all tnat stuff there. I don't. knew 



Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant. Direct. 

if -i.at Heir tne last laeetiny oj uui, ion t know, 

I just can’t remember. 

THK COURTt He is asking about that partic¬ 
ular date. 

iHb WITNESS: Well, that is the day_ a 

couple of tljsa* we done it, but that day we done it 
too. 

VHJ5 COURT: Who was there, three agents? 

•Hii. WITNESS: Hr. Duchna and ilr. Scuth. 

THE COURT: And did they ash you questions? I 

THE WITNESS: Asked ir« what these checks j 
***r° tor ' this check was for. vhether it was a 

business check, personal chock, went through the wholj 
year. 

BY MR. STMHhki 

Q What JiJ Hr. Cuchna tell you? 

A Then he tele *e that Che last tine I hiui , £ay3 


18 

' r °“ 

either ow~ a. i-oney or we owe you money ai.u you 

19 

Will 

hear fro® me.* 

20 


THE COURT: When did he tell you that? 

21 

22 


THi ‘ The last day I seen him. 

j.rt COURT: What date was that? 

21 


Th, wivshr,: - t . ln> th at * us . 6(; Uiafc 

24 

was • 

• lti Iviiit /.IT , T J 

2'. 

1 

HY HR. STL 

il. i<. 


N 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant, Direct. 

Q Ie it your best recollection that ther vas at the 
interview of September 16, 1969? 

A It could be, that was the last interviev I had with 
him and Mr. Smith, and that's what he told me. 

U Did anyone at that time tell you that criminal — 
that you were under criminal investigation? 

A Nobody at anytla e . 

Q Since this has been going on, did you ever know you 
were under criminal investigation? 

A No sir, end I never knew it until one tine, and I 

heard it on the radio and reed It in the papers, then 

two days afterwards I got the papers on it, the sum- 
caons, or whatever tney cell it. 

U When you say two days later you are referring, are 
you not — nay I hold that a moment. will you nark 

these for identification. 

(A group of documents marked Defendant's 
Exhibit n for identification.) 

BY MR. STbINKR: 

Q Hr. Hart, you have just testified that was in 1972 

that you first heard that you were under a criminal 
investigatory examination for tax fraud. I now show 
you Defendant's B for identification, ask you what 

that is. 

A That is the letter I got two days after I heard it. 


i 




1 


3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


13 


14 

13 

16 


i: 


18 

19 


20 


21 


22 


23 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant, Direct. 

S'liL CCi'PT: What date in that letter? 

THL WITNESS: That is July 3, 1972. 

MR. STXIPTRi The envelope shows delivery 1 
on July 3, 1972. 

MR. KUMFORD: Is that in evidence? If it 
is going to be ai. offer, oould it be put in before 
it is testified from? 

MR. STKIUER: Hell, it is going to be offer¬ 
ed in evidence in a few nosents. 

BY MR. STBlNZKt 

0 la this the letter — 

THE COURT: Well, wc can't talk about it 
unless you offer it. bo you want to offer it? 

MR. STK1NKR: Yes, I will offer it right 
now. I thought you would want it qualified. 

THE COURT: lie may not object to it, then 
we won't have to bother with a foundation. 

MR. STEIliER: Perhaps not. 

MR. MUMPORD: I have no objection, except 
there are name hand-written notes on the margin. If 


Mr. 

and 

ope 

not 


Steiner would either have it explained or deleted 
also if he would lay a foundation for the envel- 
that is on it. I object tc the envelope going in 

the letter.. 


Mas 


1 


■> 
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S*j kin;.!: . 


alsc have the envelope 


I 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant. Direct. 

named for ide.itifi-ration, ,lf. e, t:.o -a /elope 

attached to the Ieti3r? 

MK. MUKPOHD: We have no objection other 
than to the handwritten notes in the margin of the 
letter. 


THE COOKTi I Will receive it. 

(Defendant 1 3 Exhibit 3 for identificatio 


was marked in evidence.) 


MJt. STEINER: This la off tna record, if 
1 may. The handwritten notes are illegible to . 

THE COURTt Ze this the letter that he had 
in his possession? 

MR.STEINER: Yes. 

THE COURT: He may know. Hr. Hart nay be 
able to tell us. Are those your handwritten notes? 

Take a look at it, do you Jtnow w.iose writing that is? 

THE WITNESS: No, I haven't any idea, unless 
that was .‘ir. Canale that wrote that there. I never 

got a lawyer until — 

Tilt COURT: If we got Involved with a jury, 
wo will have to delete it. 


HR. STEINER: We have no objection, i don*' 
know wnat the marginal note says. 

TilE WITNESS: It is just a scrioble. 


UY MR. STEINER: 



20 


Q 

A 


Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant. Direct. 

Mr. Hart. I now show you w’uit purports to be a letter | 
’ated June 3C„ '972 on the letterhead ot t-he District j 1 

Director of Internal Revenue Service and eigned by 
the Chief ot the Intelligence Division and ask you 
when and how you received that letter. 

I received that two days after I heard it on the 
radio and read it in the paper 

What did you hear on the radio and read in the paper? 

Well, it was on the radio that I was up for indict¬ 
ment and I could be fined up to $10,000 and pat in 
jail for five years. 

THE COURT: Well, that is what the statute 
»ays, but you heard that on the radio? 

THE WITNESS: On the radio and in the paper Jj. 

■\ " 

nib COURT: That was twc Jays after you got 

indicted? 


THE WITNESS: That was two days before I 


qot this. 


COURT: You heard it on the radio you 

were indicted? 

THE WITiJESS; Yes. 

THE OlIRT; Then you got this? 

THE WITNESS: I got this two day.j after¬ 
wards. 


THE COURT: All rinijt. 


21 

Pre-Trial Suppression Hearing 
Harry F. Hart for Defendant, Direct. 

iiX HR. TTEIUbF.i 

b How did you receve the letter froe the internal Kev- 
enue. Hr. Hart? 

A 't wa i registered letter. 

U sn’t ir actually certified mail? 

A Yes, certified mail. 

U And when did you receive tire letter by certifies mail 
A July 2. 1972. 

0 And what did this letter notify you? 

* notified me I was being incriminated for tax evading. 

I never had any idea of being tax evasive, these 

people never told me I war being investigated for 
fraud on the government. 

0 I now show you Defendant's A for identification and 

it is entitled "Memorandum of Interview," it is dated 
September 16, 1969 covering what purports to be an 

interview at the Internal Revenue Service at Olens 
Tails at which you, Mr. —— 

MR. MTJMFORDj Your Ilonor, if he is testify¬ 
ing from that, I don't believe it is in evidence yet, 
he is reading from it. 

tth jTKINEF.: I was trying to qualify it. 
.'IP.. MUKTOPD: If the vltnous could >lu that, 
that would be fine, but I don't believe you can. 


Tilt C'/l.'RT- no just :dentifi*v, it an 1 tells 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant, Direct. 

w.iut it i-J# off i_ it an-.! IT h<; has 10 object’ » 

you really don’t need the writings, T ma trying . 

find out if he was advised of his rights. 

MB. V.’Sl.lER: All rignt. 

Till.' COURT: I .•Jon’’- iuppom he H’ttwj v. ch 

about it. This is a copy you had in your possession? 

MR. STEIllER: Ye3, I doubt Mr. Uart is thor¬ 
oughly familia- with it, he has seen it. 

Till. COURT: lie may not be. Offer ic. 

MR. STEIUER: 1 will offer it. 

THE COURT: I !on*t knt*» if we nee'.’, ♦•hese 

things in evidence, because the contents are not too 
important for what we are looking tor. We are look¬ 
ing for over-reachinc, coercion, failure to warn. 

Mi’.. ST..ZREU: Yes. Of ccur3e, our purpose 
of ‘.his Motion is to suppress it, to kill it, because 
it is not proper. 

THL COURT: I understand that. 

MR. STEIiiLR; in a trial such as thu taut 

it should — 

Hit COURT: So it won’t make any difference 
what ls iii xt, that ru the end of it. Vou iiave to 
find the ie<iJOnb to kill it. 

Kb. hToIM-.h: Yeu. T offe: it ir. cv'iurncc' 
i. Cue - urt i lean?. 


Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant, Direct. 

Ilk. ; X .10 object .( ; 

THE COURT: Received. 

MR. MUKPORij t It is a photostatic copy. If 
the court or -anybody has tro'Jsle reading it, I have 
the original. 

Thi. COUkl: I will receive the copy. 

(Defendant's Exhibit A for identification 
was marked in evidence.) 

bi MR. STEINER: 

r J Mr. Hart, I slur* you Defendant's Exhibit A in evxdeno* , 
ask you to look at it and tell us what it is. 

A That is a copy of a conversation I had with Hr. Smith. 

Q And what happened primarily at that conference so far 

as you are concerned, your constitutional righto are 
concerned? 

A Well, I didn't know nothing about wnat they was talk¬ 
ing about, to tell the truth about It, I signed, 
according to him — I moan what he was talking to rae 

about, about all this stuff, he never advised ne at 
one time that 1 was up for defrauding the government 

or get a lawyer or something like th.s of course, 

I had never been through tills in ny life t •re, 

V 

didn't kiiov nothing about it, so X gave this m u n 

eveiy tiring he raked ne for because 1 ue.e. had a laW- 
yer The only time I had a lawyer is when I got the 


r 
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Pre-Trial Suppression Hearing. 
Harry P Hart for Defendant, Direct. 


letLv.* 


I 




U Before the conversation started arid before you said 
a thing, before you wrote your name, was any advice 
given to you either by Hr. c mith, the tax technician 

or Hr. Duchna, the special agent? 

A Well, I can't rwneaker what he said, that's all 1 

rex.eaber is bringing the papers up there and then thej| 

told **_• one tin* that he was a cop and he could 
arrest me. 

THE COURT: Who told you that? 

THL WITNESS: Mr. Duchna. 

BT MR. STRIKER: 

0 And — 

A (Interrupting) 1 guest he is, he shoved a.e a badge. 

Q Did they ask you any questions at that intervi. w? 

A That interview there is the time I think we went down 
all through the checks, he had a list of the checks 

on every month aqd we went down through, asked if it 
was busin ess or personal and I answered all his ques¬ 
tions. 


0 Before you said anything or before you produced any 
decks or records, books of any sort, were you told 

by Mr. Duchna or Mr. Smith that you had a right to 
counsel? 


A 


No, I didn't tell him, i didn't say nothing. 




Pre-1 rial Suppression Hearing 
Harry F. Hart for Defendant. Direct. 

J 1Cl ' J ti,dt * hatever ®ai G ->r v/ha tevet 

'-t terer. y... ^ ten* to inornate you and that 

the,, was no obugatioa on your part to produce such 
° r t) maVe any 'tnawern to questions? 

A He never said such a thing to me ia ^ llf *. xil he 

done was ask me for my books and paper a and "I need 

tM> year “ d that y“." «« went dn-c to my Mf * j 

deposit box. ne said "If you don't ie- at -o .•»- 

a 0 —ir^ug.., | 

* can get a warrant." 

“ •s'hat kind of a warrant? 

A A searco warrant. I 

*“ CUUOTl "" “>« l«.r ... «„t to* and 
lookM i„ your boa, tl,.t didn't hupp.„ mat day. did 


■tm .IITNEJ3, I thim. that »aa o,. day or 
a ccupla of d „y, . <hat dot, i UM, 

that is 5 71? 

Hi ilia. CTIilWER: 

ho. tl.r, .a >69, three years before ycu got the t^tei 
A lie vent through the safe deposit bo* a couple of ] 
/•-•at . after that. 

° D ” rim ’ *"W. vero you . ola mat yo. ecu,. , 

reiy OI ‘ th< Fourth * yifw and Sixth ruaendi <er.f ^ vr 
anyCnQ 05 ° r tnp u "it*d States Constitution and 

tir ‘ ,ll " nz ri ~ ii * to produce y,. 0l boo 






Pre-Trial Suppression Hearing. 
Harry F. Hart for Defendant, Direct. 


recorur? 


No, he never said such a*-uff to no in iay life 
When you say "He," to whom are you r»o,. referring? 

Mr- Duchna, lae and him is the ones done the talking, 
he never said such a thing to me in nis lifa and I 
never had no subpoena for ray books either, 

Kr. Hart, tell thr court the n.iturc and extent of 
your forma] education. 

?ixL^ grade- in school, I got out of school and I 
wont to work when I was 13 years old. 

And where d i you wind up working? 

Well, quite a few places, hut during the war 1 worked 
in the locomotive from '39 tc '46. 

War, that tdie American Locomotive Company ir. Schenact- 


I was a spray painter. 

And you sav you got as far as the sixth grade In 
sch^o]? 


Your folks had a large family? 
Oh ye:. 

You had to go to work? 

1 sure diu. 

And you did *u to work? 


I sure did. 


t 

3 
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P re ' Trial Suppression Hearing. 

Harry F. Hart for Defendant. Direct 

m trouble w ch tn«- .• crn.e, *' 

er. 

s *•’) anybo *v? 

Nf.bfxl ’ . 

..'•'i be*»r rested? 

No, T. h v«* not. 

or course you have never been convicted of any criiae? 

No sii 


U Now then, you were asked, wore you not, whether you 
kept any cash on hand at this interview of September 
if, 1969? 

A The only cash I kept on hand was to start ary business 
off with in tin. daytime. 

OODKf: What was your business at that 

tirae? 

THE Win,'ESS: I am in a bar and rer.taurant 

business. 

BY HR. STEINER: 

U That is known —— 

A (Interrupting) Hart'e Cafe. 

« 

si i.'htre is ..t located? 


A 74 Hudson Avenue, Glens Falla. 

j It is essentially a restaurant, is it not? 

A Vfc-. 

1 .»ut •/' u do teive alcoholic oeverages? 






•a 
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Pre-Trial Suppression Hearing. 
Harry F. Hart for Defendant, Direct. 


1 

A Yet , icguiar rectaio u.t and cocfctacxs. 


2 

V Were you asked at that tir o whether v hi l.aa :evjnqe 


3 

accounts? 


4 

A Well now, I don't, know j i it wu:. *hat Urn n«. t . 


5 

know I was asked whether I had savings accounts ar.c. 


6 

bank accounts and everything like that 


7 

U Before you made ary unvuezi to those que.:t’.oiis, were 


8 

you advised of yi cr riyutr against self-Incrimination? 


9 

A K >, 


10 

0 During thit time and all through this, were you ad¬ 


11 

vised even once that you were under investigation fox 


1? 

criminal fraud? 


13 

A No, Z never was, no sir, if I waa, I would have had 


14 

a lawyer. My unde.standing was it was juet an invest¬ 


15 

igation, that's all., that's all T thought it was. 


16 

U Vou were told that if you owed any tax, you would 

1 

17 

have to pay it, if the government o*ed you ar.y tax, 


18 

they would have to pay you? 


19 

A Mr. Duchna said that to ae thp last, "We either owe 


20 

you or you owe ui.* 


21 

Adit COURT i Who told you that? 


22 

THE WITUESS: Hr. Duchna. 


23 

MR. MUMFORP : Did we establish when that wai 

? 

24 




THU •/IVdLiiii: That happened the last day. 


25 • 

i think it wac in '71 or '72, or the '70's sooewheres 



< 

i 




/ 
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Pre-Trial Suppression Hearing. 


Harry F. Hart for Defendant, Direct 

1 

Hf 3mi th> wo 5 p.-©3ent 


2 

l)Y MR - 5TEIURR. 


3 

Q I now riiow you Do'endant's A In evidence, ask. you to 


J 

loo k at paragraph if and tell the court whether it 


-i 

refreshes yoar recollection as to the questions then jj 

6 

being asked you? 


n 

MR. MVMFOKD. We established he no 


8 




oresent recollection at this point. 


9 

THE WITNESS: Yes, X can do that 


10 

BY MR. STLIHER: 


II 

Q Will you? 


12 

THE COURT: Well, formally, you are supposes 


13 

to go through that exhaustion procedure. 


14 

HR. STEINER: Even on tills type? 


15 

THE COURT: No, it is up tc yourself. 


16 

BY HR. STEiNER: 


IT 

Q Mr. Hart., can you recall definitely, realizing that 


18 

you are under oath, exactly what quo; tions were asked 


19 

you and what answers you gave at the interview of 


20 

September 16, 1969 covered by defendants A in evidence 

? 

21 

A Glens Falls? 


oo 

0 Yes. 


23 

A *697 I don't know. 


21 4 

T!iL CJURT: No, I will let you ,>oint it out 




r\~ 


15, ic it? 




Pre-Trial Suppression Hearing. 
Harry F. Hart for Defendant. Direct. 


THE WITNESS: Yea, I know. 


BY MR. STEINER: 

Q Paragraph 15. 

COURT: All right, iread 13 to yourself. 
MR. ETEIIIER: I thought we would shorten it 

*y the court the nature of tue question. 

BY MR. £Th INiiR: 

U Were you isx.ee, Ilr. Hart, whether you t. d a safe 
deposit hox? 


And what dad you tell Mr. oiichna an_ . . 1 . o.titii? 

T tcld them yes. Then he told us, he says "Now we 

yet to look through that. Now if you don’t give us 
the right to look through it, why I car get a search 

warrant." 


TtlL COURT: Did you say you wouldn't let 
him look through it first? 

.ilL nlTKKSd: ho, I niyned the receipt so 
he could go through it. 


TliE COURT: So did he ask you if he could 


see it? 


Tld. wjTNESS* Yes, he went town, ne was 
down there al>out two hours, took the naone of every 
wai bond we had there and counted a 1 ! the cash v/e had 

there, 1 think we nad $1,500 or $1,000, I can't 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant. Direct. 

w} .c. .jy w ■ fs hac' oeen 'aving fifteen 

year r,„ 

MI*. STLIHER: 

d Wan i* y j ' rsh that they counted? 

A T^at v- r riy wife •* cash. 

0 How had she acquired this cash? 

Saved 3ay in the last 16, 20 years, a little bit at a 
*:itae.. '.e had a robbery over to our house, they stole 

' h“ J iff', and alJ right out of the house, everything 
out of the house that one tiiae, and we had a lot of 

records and stuff, so she says "I an going to rent a 
safe deposit box and put it in that." We finally got 

our bondr back, our bonds were all stolen and we got 
those back. 

U When had you acquired the bonds? 

A A lot of those bonds I got when I worked in the loco¬ 
motive. 

U They were $25 bonds? 

A Yes. 

Q War savings bonds? 

A Yes. 

Q There might be other denominations? 

A Yes. 

0 Who had the keys to the safe deposit box? 

A My wife had the keys. 
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Pre-Trial Suppression Hearing. 

Discussion. 

U And they wore pr«.i , ’cti, t;.a key via 1? 

A Yea. 

U Were you present when the safe deposit box was opened^ 
A Yes. 

Q And who was present when the safe deposit box was 

opened? 

A My wife and Hr. Duchna and I don't know if that xs 
the right name, and Mr. Smith and myself. 

Q Had you been cautioned, told by either Mr. Duchna or 
Mr. Smith that you didn't have to produce the 3 afe 
deposit box or its contents? 

A Nc. 

U And you testified that one of them said that if you 

didn't produce it, we will get a search warrant? 

A That's right. 

Q All through this you hadn't been cautioned that you 

wore under criminal investigation? 

A Not at one time, no sir. 

MR. STEINER: If the court please, this 
may be an appropriate time to move to suppress. 

THE COURT: ell, at leaat I've got to hear 

the other sida, they have a right to cross examine 
this man. I just can't accept everything he says 

without the government cross oxaarning. 

MR. ETblNER: nell, I am wrong. 
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(A document marked Defendant's Exhibit C 
for identification.) 

VHE COURT; How long ore you in the restaur¬ 
ant business? 

THE WITNESS: 26 years. 

THE COURT* When did you start? 

THE WITNESS; Started 1946. 

THE COURT: All right. 

IKE WITNESS: 1 built my own bar when I 
first started. 

HR. STEINER: lour Honor, I don't want to 
run out of bounds, ordinarily I would show this to tin 

witness and ask him to identify an offer for identi¬ 
fication. However, I might shorten this by showing 

this now to the U. S. Attorney, he may consent that 
it go in evidence. 

THE COURT: You should state for the record 
what it is generally. 

HR. STEINKHi Yes. This la a memorandum, 

Vour Honor, made by the special agent as a result of 
the examination of the defendant's safe deposit box 
in the First National Bank of Glens Falls on the same 

fl fternoon, on the afternoon of the same day that 
Defendant's A was taken, 

THE COURT: That is September 16, 1969? 





Pre-Trial Suppression Hearing. 
Discussion. 


!. ~>V IM.R: Voi, Your Tonor. 

'.'Til COUP. T: I was just wondering, Mr. Stern* 

how many of these exhibits are we going to go through,| 
are we goiny to go through exhibits for all your 

motions? We will be here several days, the way I 
view it. I don't want to short-cut anything. 

MP.. STEIHER: They are all of the same 
nature, none could possibly go into evidence. They 

would all be grounds for — 

THL COURT: How would thin memorandum be 
involved in any circumstances in which he was present, 

This is a memorandum the agent made afterwards. 

MR. STEINER: It refers to evidence obtain* 

surreptitiously from this defendant without indicatin 
that he was under criminal investigation, that he 

didn't have to produce any of this, he doesn’t have 
to open hia mouth. 


TUb COURT: But this is an aftermath, this I 
is what the agent made after there incidents. 

| 

MR. STRIKER: Well, even either then or 
simultaneously, it is entitled, if the court ple»se, 

"Memorandum of Interview" and then below that In re 

1 

Harry F. Hart and Frances E. Hart. 

THE COUHT: I understand, I have seen a lot| 
thc'ie, this is a iueioo r and urn tiuxtla by the tie': 
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Discussion. 

aa«n t H-ij defendant when he made that. This 

is i.ifc ration »e ootaineo frc'm the investigation 

and he marked down his memorandum of it. 

MH. STEIUERr And it is signed, if the 
court please, by Joseph A. bucr.nn, special agent.. 

THE COURT: I understand that, it is not 
signed by Harry Hart, it haB nothing to do with him, 

tha t. memorandum. 

STT TNBR: T* is not" ddnlssible in ovi— 
dence, it is suppresaible May I show it t o you? 

THE COURT: I know what it is. 

MR. ST7.IHER-. And it was made, evidently 

it says time and place September 16, 1969, 1:00 p.m. 

r 

2:40 p.m. It took an hour and forty minutea. It I 

was made at the first National Bank of Glens Palls. 

It certainly should be stricken, it has r.c place in 
this case. We weren't able to get it, we didn't get 

it. 

THE COURT: You are not in the case yet, and! 
I don't know whether that is going to be offered. 

MR. STEIHBR: I will now offer it. 

THE COURT: Mr. Mumford? 

MR. MUMFORD: I don't know whether the pur- I 
pose of Mr. Steiner's offer is to put this memorandum 

per se before the court to have it suppressed. 
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Pre-Trial Suppression Hearing. 

Discussion. 

THE COURT: That Beams to be his idea, so 
I will receive it. 

MR. MUMFORDt I don't, bolieve that this 
memorandum is something that the government can offer 
ir. evidence at the trial anyway. 

THE COURT: That is the point, it could not 
coma into evidence. 

MR. MUHEGJiij This memo rand uni was made, it 
is the agent's recollection of what transpired at 
this. 

THE COURT: That is what wae in ay mind, 
we are going to strike something that wouldn't cone 

into evidence at the trial. 

MR. 8TEINER: The jury will hear this. 

THE COURT: They won't hear that memorandum 
read to them because I won't allow it. 

MR. STEINER: But it will have a very dam¬ 
aging effect, it contains information that would 
ordinarily accuse this man her* of having accumula¬ 
ted — 

THE COURT: Mr. Steiner, how is it going 
to get into the trial? It is a memorandum of an 

agent. Unless it i3 used to refresh his memory, otheij 
wise it is incompetent. 

HR. STEINER: The Jencks Act, of course. 


Pre-Trial Suppression Hearing. 

Discussion. 

peinu.tr ut, to — 

THK COURT: Cro33 examine. 

MR. STEINER: Suppress all these. 
iTO. COURT: You can use it to cross examine 
the agent and contradict him, but we are looking for 

what the government is going to use, not what you are 
going to use, that is the point. 

MR. STEINER: The government has obtained 
all of tills surreptitiously, it is damaging. 

THE COURT: Me am to suppress thlnys that 
may come forth, in evidence. If they don't come forth 

it makes no difference, it won't come into the trial, 
so we are striking things — 

MR. STEINER: It is part of the record of I 
the United States Attorney. 

THE COURT: Well, I expressed my viewpoint 
and I an clear on what I aa doing, I have done it 
often. 


MR. STEINER: I appreciate It is not neces¬ 
sary that I take an exception, but to the end I think 
this is important that — 

TliE COURT: No, I will give you an exception, 
you can have it. bet's proceed, otherwise we -ould 

take each document, it is going to be very lengthy 
hem. 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant. Direct 

\R. 57EI..EE: I now move. Your lion at, to 

suppress paragraphs 15, 16 and 20 of Defendant's Ex 

hibit A in evidence. 

TIiE COURT: Motion deniec, it is not the 
proper time to so move. The Government has a right 
to present its side 1 would think in this hearing. 

You can renew your motion at the appropriate time and 
then I will rule upon it. 

(A document marked Defendant's Exhibit D 
for identification.) 

MR. MUMFORD: I have no objection to defend-j 

ant's Exhibit D. 

THE COURT! Received. 

(Defendant's Exhibit D for identification 
war marxed in evidence.) 

BY MR. STEINER: 

0 Mr. Hart, I now show you Defendant's D in evidence 

and ask you to look at it, tell us whether you attend 
ed, to the best of your recollection, a conference 


on October 21, 1969, 1:00 p.ra., 
Office in Glens Palls? 


at the Internal Revenue 


A I must have, I can't remember these things. Octohe: 
21 ? 


C And who wan present at that interview? 

I 

1 

A Hr. Smith ina Mr. .huohna. 



Pre-Trial Suppression Hearing. 
Harry F. Hart for Defendant, Direct. 


And the first paragraph refers to cash register tapes 
fron. the bar and food which were personally entered 

m the receipt books, what questions were asked you j 
With reference to the cash register tapes? 

He asked me if I had the tapes, which I didn't. | 

Why didn't you have the cash register tapes? 

We had a bunch of papers down in the cellar, and we 
had a little fire and I had to throw then away 

Who told you to throw thorn away? 

The fire inspector. 

What did he say to you? 

To get this stuff out of the cellar, it is a fire 

hazard. 

And did you do just that? 

It was over three years old, so I figured they wasn't 
any good anyway. Now they tell we you have to keep 

them for six years, which I didn't know, I thought 
three years you could throw that stuff away. 

Were you asked questions by Hr. Duchna with reference 
to deposits in your checking account? 

I 

Oh yos, he asked we about all the checking accounts 
and the deposits and 1 had to gat all our bank de¬ 
posits for him and our checks, all our cancelled 

checks and all our books. 

And what about the bank statements? 






Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant, Direct. 

The bank statements too. 

It was a big box of papers, was it not? 

Yes. 

What, if anything, was told to you by Mr. Duchna or 
Mr. Snitli or both at this time with reference to turn¬ 
ing over all of these checks, bank statements, deposit 
slips, all the records? 

I turned them all over and I signed a receipt. 

Prior to turning them over, what,if anything, was 
said to you? 

Nothing. 

Were you told that you were under criminal investiga¬ 
tion? 

No, I was never told that at anytime. 

Were you told that you had a right to counsel? 

No, I can’t remember that. I know I signed a re¬ 
ceipt for him to take all of my material. 

Were you told that you didn't have to turn them over? 
No. 

Were you told that they could be used against you? 

No. 

Who took all these records and checks and bank state¬ 
ments? 


Mr. Smith and Mr. Duchna, and Hr. Smith came back to 
my house and got some — come up tc my house and 1 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant. Direct. 

hunted up none more and gave it. to them. They took 
it froir ny heme. We ‘signed a receipt then. 

0 A time came., did there not, Mr Jiar*-, when you anu 
Tea Guthrey of my staff, your good wife -ma I me 

a thorough investigation of your pr-uoi-es looking 
for the checks, the banl. Etatecujnts and your recorder 

A Yea. 

Q What happened during that search that we made? 

A We couldn't find then. 

Q Were they later found? 

A Yes. 

Q Who found them? 

A Mr. Steiner. 

U And where did X find them? 

A Down in the Revenue office, X guess. 

THE COURT: Do you know where they were all 

that time? 

THE WITNESS: No, I thought he had them 
all, then according to this — 

THE COURT: Weren't you there when you 
turned over tho tapes and everything? 

THE WITNESS: Yes, I turned them all over 
to Mr. Duchna. 

THE COURT: Didn't you know he had them? 

THE WITNESS: I thought he had them, hut 




X 
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TliE WITNLSS: Oh yes 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant. Direct. 

BY »u.. ;* ’ HV? 

j i«) i kn' t-i.-w *•. took them, row <■ .or, we ,/er'. it your 
premises -- 

Mt.'urt' imj ^ When you .va_ hur*.nj for oom:thing 

err vcu ecu 1 dn ‘ t find them, and we didn’t know this 

man hud them. 

0 Weren't we hunting ior bank statements, the checks, 

everything for 19Cii, '6? and '68? 

A Right. 

U Did you know when we wore making this extensive 
search that Mr. buchna had them? 

A ho, I thought he gi ve them '■back to me, which he nn-’e 
me some stuff back, I thought I had then back, which 

he give me a lot of stuff back, which I had down in 
the cellar, and I didn't have that, but X didn't know 

he had them. 

U Now once before Mr. Duchna took these records, what 

caution, if any, did he give you with reference to i 
your obligation, if any, to turn them over? 

A he never told me I was being investigated for a crime! 

I 

or anything, no, he never done that. 

THE COURT; Did he ask for your records at 

one time? 

THE WITNESS: Yes. 


THE COURT: And what did you say to him? 



Pre-Trial Suppression Hearing. 
Harry F. Hart for Defendant. Direct. 


THE WITNESS: I give them to him. 

THE COURT: Ail right. 

THE WITNESS: I give him everything he 
asked for, him and Mr. Smith. 

BY MR. STEINER: 

U And was there anything said at that time about a 
search warrant or a subpoena? 

A When he wanted to go through the safe deposit box, 
he said — 

TUE COURT: No, at this time when he took 
all the records out of your cellar, wherever it was. 

THE WITNESS: No, I got them all together 
for him and I gave them to him freely, and he signed 
a receipt, sent the receipt, I gueas. 

BY MR. STEINER: 

Q I ask you onoe more, were you then cautioned of your 
constitutional rights against self— incrimination? 

A No, nothing about incrimination or nothing. 

THE COURT: Well, I think his testimony is 

going to be throughout this whole investigation he 
was never told about incrisdnation, is that right? 

THE WITNESS: That's right. 

THE COURT: So we can take a blanket dtate-! 
went along that line. 

■’V.r.i And not until July 3, 197^ 



HR. all 
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Pre-Trial Suppression Hearing. 

Discussion. 

taicc 4 bar -'f.-'r tills had all started did he 
learn for the 'Irst - ime that he was under criminal 


investigation. 

TJsE COURT' : All right; I will accept that 
lor all of it.; that will shorten it. 


MH. oTLICER: -es. Kay I have this marked. 
(Document narked Defendant's Lxhiid.t I fcr 
i crntificntior.) 


THh COURT: Hr. Mumford, I think you should 
get up ami state your position, I don’t know why we 
are doing this. 

11R, MUMTORD: This again. Your Honor, is 
another memorandum of Mr. Puchr.a and I air. going to 

object an improper foundation and it is not competent 
and I think it is also irrelevant to the subject of 

thi3 hearing. 


THE COURT: I agree. 

MR. JTEINER: It is covered fully by the 


Jencks Act, not only statements made by this man but 
any memorandum made by the Internal Revenue Service 
is admissible, is relevant. 

THE COURT': Mr. Steiner, let's settle down 
here, because a memorandum is not anything signed by 
this man, this is by an agent and the government can' 

introduce that in evidence. You can use it to 
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Pre-Trial Suppression Hearing. 

Discussion. 

contradict, the evidence of the agent under the Jencks 
Act* but otherwise these things trn meaninglcss* they 

are not going to be part of the Government case, 

HR, STEINER: Except it will be prejudicial 

to tire defendant. 

THE COURT: He will have the memorandum. 

MR. STEINER: an it comes up during a 

trial, we are try^..g to suppress it so it can't pos¬ 


sibly — 


THE COURT: You have to wait for the testi¬ 


mony of the agent who may come on and say he said 

this to me* tlien it is objectionable. These are mem¬ 
orandums and in and of themselves are official record* 

that the agents made, thry are not a confession. 


MR. STEINER: Except that the — 

THE COURT: They don't become involved in 

I 

a suppression hearing. I have never seen them before. 

HR. STEINER: Except that the law is so 
clear today that not only affidavits or statements 
ssade by tho defendant but — 

THE COURT: That is not an affidavit of his 
this is a memorandum. 


MR. STEINER: It is a report. Your Honor, 
or any report made by an investigatory agent is sup- 
pressible, and this is a report. 
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1 re-1 rial Suppression Hearing. 

Discussion. 

' 4h “ COtj; ' V: ^uppressible from evidence. It 
xs not bein', '-f'ered ir. evidence, that ty^e of memor- 

andum couldn't cone in the trial, the government can* I 

introduce it. I don't think you arc- clear on that. 

HR. STEINER: I ar. clear on tliat, but what 
concern me greatly is when anything of this nature 
is offered, the jury will hear it. 

•’•HE COURT: Who ia going to offer it? Are 
you going to offer it? 

MR. STRIKER: I certainly won't. 

THE COURT: That’s the end of it, they 
can't offer it because it is incompetent. 

MR. STEINER: They will refer to it, when 
they refer to it, I think we have the grounds for a j 
mintrial. 

THE COURT: They may if he can't remember 
and refresh his recollection possibly. I mean I am 

not clear on vhat you are doing, and I am very frank 
to state it. 

MR. STEINER: The heart of this case refers 
to a payroll that was paid in cash out of the regis¬ 
ter, that is the crux of the whole case. Now this 

memorandum that I have in paragraph 1 say. the net j 

payroll is paid out in currency the latter part of 
the week, the social security taxes and so on, and 
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Pre-Trial Suppression Hearing. 

Discussion. 

then it goon on tc say -- 

THE COURT: That is what that agent wrcte 
down, but I can't receive that in evidence and say 
that is it. Don't you understand? He has to get on 

and testify about it. 

MR. STEINER: But whan Mr. Duchna takes 
the stand, and I am confident he will be put on the 
stand by the People — 

THE COURT: I an sure he will. 

MR. STEINER: All this will cone out, and 
we are trying so hard now to suppress it. 

THE COURT: I understand you are trying 
hard, but this memorandum in and of itself is not an 
item of suppression. 

MR. STEINER: But he obtained it surreptit¬ 
iously without cautioning him. 

THE COURT: He didn't obtain that manorandu i 
surreptitiously, he sat down and made out some notes. 

MR. STEINER: He obtained the information 
upon which this memorandum is based, he did it illeg¬ 
ally, improperly and anything that is related to that 
is suppressible under the Jencks Act. 

THE COURT: Well, I don't know. I don't 
understand. I sustain the objection. 

MR. STEINER: Exception. 




Pre-Trial Suppression Hearing. 

Discussion. 

(£oca,.er.t .(.arkc.I Defendant*3 Exhibit F for 


identification.) 


/ 


MR. STEINER: I will offer this. 

MR. MliMFORDObjection, no foundation 
layed, incompetent. 

THE COURT: What is that? 

MR. STEINER; This is a memorandum entitled, 

"Memorandum," l'our Honor, In re Hart and so on, it is 
dated January 16, 1970, three years before. 

THE COURT: All right, made by an agent? 

MR. STEINER: Made by two agents, Joseph A. j| 
Duchna, the special agent, and David T. Smith. 

THE COURT: All right, I sustain the ob¬ 
jection, it doesn’t belong in this proceeding, and 
I am trying hard to convince you that that is ray feel-f 
ing about it. The Jenc/.s Act is for the advantage 
of the defense, to get these statements so they can 

contradict the agent, title Id, section 3500, that 

is the benefit of it. It is not for the Government 
to be able to introduce all the memos of the agent. 

otherwise you wouldn't even need a trial. 

MR. STEINEd: That is how they got them, and 

the moment, they go in and having obtained it improper! 
!y - 

THE COURT: These are their notes, and thei! 
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note: ct.-t wot only .n eeDaui oircurar» *nce.| 

ducing a trial. Wo ate not at that stage yet. Am I 
mating myself clear? 

MK« STEINER- X understand Vou; honor’s 

co Luents. 

THE COURT: These are for suppression that 
is seized, something unlawfully obtained., failure to 

deliver atiranda warnings 

MR. STEINER: This memorandum 3tater, one, 
the ledger sheets pertaining to the year 1969 — 

MR. MUMFORD: He is reading from something 
that is not ir. evidence. 

THE COURT; X will let hrm read it, what 
difference does it make, I am not going to allow that 
in evidence. 

MR. STEINER; What about the ledger sheets 
that were obtained? 

THE COURT: They arc rot here, those are 
the things that will come on during the trial. If 

I think they are fairly authenticated and authorita¬ 
tive, I will receive them. We are not here to dig 

through all the memo i andums of the agent and say this 
one is wrong. 

MR. STEINER: Then will Tour Uon< r direct 
the U. S. Attorney to turn over to the defendant all 

I 

1 



Pre-Trial Suppression Hearing. 
Discussion. 


etater.Ter.ts -nede by any party that are relevant: to this 
prosec ation? 


THE COURT: I thought y<i-j already had i hvu, 
you have all these? 


MK. STEIN,.R • All that we got, ion Honor, 
are the very th* n ga that you are refusing to receive 
in evidence, they are photostatic copies ? ro'Tor'nda 
We also got, and I will cone to those, ve got *hree 


affidavits of an accountant, Edward Bottom, the photo¬ 
stats that were delivered to us were memoranda with 
the exception of certain affidavits, two affidavit. 

three affidavits of Harry Hart which, of course, I 
will come to. 1 have been trying to do that chron¬ 
ologically. 


THE COURT: Nell, my ruling is going to be 
the same as far as any memorandum of any agents, they 
are not involved in this suppression hearing at all. 


MR. STEINER: All right. Now then — 

THE COURT: That is my ruling, if 1 am 
wrong, I am wrong, but Z don't think I am. 

MR. STEINER: I never had it presented in 
this fashion. There is no misunderstanding on my 
part. 1 respectfully take an exception to Your Honor 

ruling. I renew xay motion, the motion that was made 
perhaps three weeks ago to require the U. S. Attorney 
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to turn over to »ue all statements relevant to -- all 

statements anti affidavits and reports relevau. to th 
prosecution. We know that certain — 

THE COURT* Did you make a motion three 
weeks ago? I have forgotten. 

ME. HtflFORD* Your Honor, ^ou denied 

motion. 

THE COURT: Did you make a motion three 

week- ayoY 

US'.. STBIHER: We made three actions. 

I'll. ~Ol!RT: Did I ru!* or. those motions? 
MR. STEINER: You ruled two were untunely 
and tl e third was for suppression. 

THE COURT: That's right, and 2 deferred 
that until today. 

MR. STEINER* That's correct. 

THE COURT: All right. So the rulings 
that I made in the other two stand, they were un¬ 
timely , they were made long after the indictment, 
long after the arraignment. 

HR. STEINER* Yes, that’r roirtet, Voux 
Honor, tut tne U. S. Attorney ha. ;.ot tor near over to 
us all of the affidavits or statements, we don't. 

know what’ they are, we haven't aeet. thorn that are 
relevant to this prosecution 


1 
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1 

THE COURT: Well, rry ruling, if it was ir. 


2 

1 

your ration previously, T rule it untimely and that 


1 

3 

stands and they don't have to turn it ever unless 


4 

they desire to. I am sure they furnished you much 


1 

5 

1 

here, haven t they? j don't want any feeling here 


6 

that they haven't cooperated and furnished you the 


7 

things that you are legally entitled to. 


8 

MR. STEIUER; This witness here — 


9 

THE COURT: X am talking to you. Hr. Steinei 

• 

! 10 

HR. STEINER: I an' dead sure that Mr Mum- 


ii 

ford will never say that I haven't cooperated one 


i 

12 

hundred percent with the Government, nor will any 


j 13 

U. S. Attorney ever make that remark. 


14 

THE COURT: Will you say that Mr. Mumford 


15 

hasn't cooperated and been fair with you? 


16 

MR. STEINER: I think this, that there are 


17 

affidavits or statements in his file that are rele¬ 


18 

vant to this prosecution that have not been turned 


19 

over to ui, and we are entitled to them. 


20 

THE COURT: I don't know what they are. 


21 

MR. STEINER: I haven’t seen the contents 


22 

of his file, but I know it is very voluminous. 


23 

i 

THE COURT: All right, Mr. Mumford, how 


J 21 

much of your file have you shown him? State your 


25 

s 

t 

i 

1__ 

* position here. 


, V 

V/>^ J - 

r ,, 

. : ' ■ i 
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MR. MUMFGRD: We requested the court 

reporter to take down all tire minutes and it very 
clearly shows then during the course of the discusuio: 
at that meeting that although you denied the notions 

for discovery because they were not timely made, that 
with the exception of one demand made for discovery 
and inspection, and there are seven of them made, witi 

the exception of one we complied one hundred percent, 

and the one exception that we did not comply with 
was No. 5, where a transcript of minutes of all teat- 

imony of witnesses who testified before the Grand 
Jury was requested. 

TUB COURT: All right, so you are not en¬ 
titled to that without question. 

MR. M^MFORD: Gtuar than that we gave them 
everything they demanded, and I think more than they 

demanded. 

TliE COURT: I want you to speak your side. 

MR. STEINER* We are sure of this. Your 

ilonor, that certain persons have been subpoenaed, 
this I am not sure of, that they made statements or 
affidavits, averred to certain affidavits. 

THE COURT: We are not here for discovery 
now, 1 have ruled on that that it was untimely, you j 

were given the advantage of the tjovcriUAut voJ unrar i jy 
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giving you a lot of inforua*tun Wo ar« jv k r that, 

we arc on a suppressrun motion, ,/e have two of them 
now and thfcji are no. luc difficult, suppres; i/'n 

motions we iiave them all the time, this one 1:; bo- 
coning quite involved. 

MR. STEINER; I would say they axe very 
important, especially in a criminal case. 

THE COURT: They are not involved at all, 

I have had many of them, I an: going to let you put 
your side in on the issue that you have here, pet it 

in completely, but I didn't let you put in tilings 
that are meaningless. 

MR. STEINER: My only objection ia, and the 
court has held very clearly, that when put in during 
a trial, it is prejudicial to the defendant, because 

the jury hears it and irrespective of Your Honor's 
ruling —— 

THE COURT: Well, that wouldn't relate to 
that would relate to confessions, that doesn't 
relate to memoranda made by agents at all, I mean I 

am not going tc discuss it too much longer, it is 
elementary th«u it doesn't. 

(A document marked Defendant'a Exhibit G 
for identification.) 


BY MR. STEINER: 


I 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant, Direct. 

Q Mr. Hart, I now show you a paper Barked Defendant’s 
Exhibit G, ask you if this is your signature, what 

purports to be your signature on a photostatic copy. 

A Yes. 

THE COURT: Whut is the date on that? 

BY MR. STEINER: 

Q Did you subscribe and swear to this on January 12, 
1972? 

A I don’t know, he told rae where to sign it, I didn't 
read it over or anything, he read it off to me, what 

he wrote up here, and then I just signed it. 

Q Who was present during that when you Bade these 
averments? 

A Mr. Smith and Mr. Duchna. 

Q And where was the hearing held? 

A Zn Glens Falls. 

Q Internal Revenue? 

A Yes. 

MR. STEINER: I aja going to offer this in 

evidence. 

MR. MUMPOKD: No objection. 

THE COURT: Received. 

(Defendant *is Exnibit G for identification 
was narked in evidence.) 

BY MR. STEINER: 


A 
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Harry F. Hart for Defendant. Direct. 

<J Mr. Hart, I show /ou Defendant's G in tvH- 

you if tills W.1S youx aindavit on d.mu ry i?, 

1972? 

A y<? s . 

U Before you made that affidavit, what cautionary arlvicJ 

was given to you either by Mr. Duchna or Hr. Smith? 

A None, just asked me the guestions on there .ii;d I 

ano»'' red them, and af t.'r they rot through wri ting it 

down, 1 read it over and lie said, "Sign it right 
there." He read over what he wrote down and then he 
told me where to sign it and I signed it. 

Till. COURT: They didn't give you any warn¬ 
ings of any kind? 

THE WITNESS: No, he just read what he 

wrote. 

The COURT: That is the type of thing that 
might be involved here, that is different from the 
memorandum of an agent, that is the point. 

MR. STEINER: It is more than a memorandum. 
Your Honor, this is an affidavit. 

TUI. COURT: I realize that, the distinction 
between that ar.d an agent's memorandum, he signed it, 
it may be used against, him, I don't know. 

lA document marked Defendant's Exhibit h 
for identification.) 
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MR 

I will qualify this and then offer it in evidence, if 
the court please Mr i.art, I show you a paper which 
purports to J e Defendant s II for identrfleather , ask 

you if this is a facsimile of your signature? 

Yes, these are the stuff he wrote down, ue read it 

out to nt° and then said, "Sign it hare." 

will you look at the paper and tell us when you veri¬ 
fied it? 

May 25, 1972. 

And before whom did you subscribe and swear to re? 


Duchna and Hr. Smith. 

Prior to the making of these averments contained in 
this exhibit, were you cautioned of your rights under 


the Fourth, Fifth and Sixth Amendments? 

No, except he read off what he wrote down and I signetf 
it. 

MR. STEJNER: I offer this. 

HR. MUM'ORD: I have no objection. 

THE COURT: Received. 

(Defendant's Exhibit H for identification 
was marked in evidence.) 

THE COURT: Do you have a lot ol those 


affidavits that were taken from him? 


a 


Mi'.. STEINER: 


hin is ti.e third one. Your 


Pre-Trial Suppression Hearing. 
Harry F. Hart for Defendant, Direct. 


J .iot, t v c! I have three -if f i : <*\ its of his acco.-'r.hant., 
Kuv.av-d B. Bottom. 

THE COURT: X am trying to get together 
< scry thing he signed, thore are important to tae sup¬ 
pression hearing, if he signed affidavits or confes¬ 
sions , anything that might incriminate h^m, cf course ] 
that is important. 

MR, dTEINEK: Sure. 

THE COURT: But do you have any iuore of 
those, we will put them all in? | 

MR. STEINER: This is the third one of his. 
THE COITV.T: Are there any more of those? 

HR. STEINER: Not that we know of. 

THE COURT: All right. 

HR. STEINER: There may be some, 1 ar. 

certain that Mr. Kumford wouldn't have held them, out 

•> 

improperly. 

THE COURT: I don't thiiJi he would either. 
MR. STEINER: I an dead sure, I aia sure he 

wouldn' t. 

BY MR. STEINER: 

U Mr. hart, I now show you a paper marked befendant's 
Exhibit I for identification and ask you what it is. 


A 


hell, this is the stuff he wrote down and marked ell 
tiie numbers down, the bonds, and I said — 




Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant. Direct. 

TliK COURT: ivi.ut date- iu thro .• 

MR- STEINER: June l, 10"2. 

THE COURT: All right. 

THE WITNESS: Mr. Duchna and Mr. Smith. 
THE COURT: O.K, 


BIf MR. STEINER: 

Q Prior to signing it, were you advited of your con¬ 
stitutional rights? 

A No, he just give me the paper and it was written on 

there, he read me what was on the paper, what he 

wrote down, and then he says, "Sign it here,' so I 
signed it there. 

U And he raid to you what he had written? 

A Yes. 

0 Did he read the fine print? 

A No — what do you mean fine print? 

MR. ./i'EINER: I offer this? 

TOE WITNESS: No fine print was read except 
what he wrote on the document there, then he showed 
me where to sign it and I signed it. 

MR. KUMFORE: No objection. 

THF. COURT: Received 


(Def'jruiant' 3 Exhibit I was narked in 


evidence.) 

Hi MR. STEINER: 


4 


I 
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Harry F. Hart for Defendant. Direct. 

u Ono ether question, did he ask you whether you 7wo re 
to this? 

h 1 don't ’-emembec j t. he did or not. 

(Document marked Defendant’s Exnibit J for 
identification.) 

Till: COURT« Do you have affidavits of 
agents now? 

HR. STEINER: No, 1 have — these are _ I 

have two affidavits right here, I have wnat could 
vory well be a third affidavit, but the photostat 

doesn't show the signatures. I feel very strongly 
that the originals — Mr. Mumford I imagine has the 

originals right there, we will see in a moment wnethe 

er — 


THE COURT: What X am trying to get it, I 
am going to allow ary affidavits or things that he 
nay have signed, but I am not going to allow anything 
signed by agent n, the same as the memorandum, so I 

better lot it be known to you that I don't think that 
they are applicable here. If agents signed affidavit' 
they signed affidavits. 

ME. STEINER: This i3 not an affidavit, 

Vour honor, of agents, it is wnat purports tc oe, and 
it is entitled "Affidavit," however, there is no leg¬ 
ible signature of the deponent on there. 






-? 
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Harry F. Hart for Defendant, Direct. 

Tub (-OURT f la there anything that your 


defendant here Signed? 


MR. STEINER: No, 


THE COURT: Uid he sign it? 


MR. STEINER: !Jo, hut hie accountant nay 
have signed it. I an confident hi3 accountant signed 
the otner two that I an holding in my left hand, as 

to this one — 

the COURT: Well, in the trial they can't 
put the affidavit. 1 of the accountant in evidence, 
the Government, unless I an deal wrong, I have never 


seen it. 


MR. STEINER: They may refer to them, that 


is the danger. I would like to supprea3 them. 

THE COURT: You might as well mark all that 
type of and we will get then all in together, affi¬ 
davits of other people other than thia defendant. 

(Documents marked Defendant's Exhibits K 
and L for identification.) 

MR. STEINER: I might say this, I am right 
to the very end of this now. 

THE COURT: We did estimate a couple of 
hours, and it looks like we might be here much longer, 
isn't that what we thought this morning? 

MR. STEINER: Something like that, ye-, my 


) v. 
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Harry F. Hart tor Defendant. Direct. 

one .lopeuully will oe tj.niu.ied ..-.ohm tn«: next 
minutes. 

THE COURT: All right. 


. STEINER: 

Mr. Hart, X show you what purports to be three .Affi¬ 
davits wade by Edward B. Bottom, a3k you to look at 


them and tell the court who the deponent was or is? 


These are Mr. Bottom's. 


Who is Mr. Bottom? 


Edward bottom, he is my accountant, they are all 


signed by him. 


MR. STEINER: I offer these. 

MR. MUHFORD: I object to them, Your Honor, 

best evidence rule, photostatic copies, and there has 
been no proper foundation, incompetent. 


THE COURT: Sustained. 

8P 

HR. MUMTORD: Also irrelevant to this hear- 


THE COURT: Sustained on the ground of 
irrelevancy to this hearing. 

MR. STEINER: Your Honor directed the U. S. 
Attorney to turn over these papers, and the U. S. 
Attorney agreed to turn them over. Now an objection 
ic being taken that they are nothing but photost«t3. 


Tilt COURT: They don't belong in this 
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Harry F Hart for Defendant. Direct. 

suppression hearing, in my judgment by the farthest 
stretch of the lr .agination, so T sustain the objeettor 

because they can't offer the affidavits of his account¬ 
ant's against him, as far as I know they can't. 

MR. STLIHER: No, but when they put the 
accountant on, find we know he has bean .subpoenaed, 

they ara going to refer to these affidavits. There 
isn't the *'lightest doubt about it, this jury will 
hear that and that wl},l be prejudicial to *-he defend¬ 
ant. 

THE COURT: That is not grounds for suppres-jl 
sion under rule 41-E. 

MR. STEINER: That is why we are here. 

THE COURT: I say it is not. I don't 
follow that at all. I sustain the objection. 

MR. STEINER: I think Your Honor will agree 
that they are relevant to this prosecution. 


THE COURT': They may be used in some type 
of a contradictory manner, if that comes to pass, I 
don't know whether it is going to come to pass, but 

it is nothing that this defendant signed and he has 
standing to Bay I want that suppressed. I think it 
may never come in the trial, those things, I don't 
know, like the Jencks Act material, it is used to 

contradict, that is the only purpose of the Jencks Ac 
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Harry F Hart for Defendant, Cross. 

*-c .jive you, the defendant, privilege?-, that he 
didn x. have before, to take the agent's statement and 

S£ y "You said this when you made that stateme- t, new 
you are on the 3tand saying that." It is pretty 
simple, I think. 

MK„ STEINER: May I have an exception? 

THE COURT: Yes sir. 

MR. STEINER: Nothing further. Your Honor, 
on this motion. 

THE COURT: That is, you rest completely? 

HR. STEINER: Yes. 

THE COURT: All right. I assume, Mr. Muar- 
ford, before we take the defendant resting, you have 

a right to examine this witness. 

MR. MUMFOFD: I would appreciate that oppor¬ 
tunity, please. Your Honor. 

CROSS EXAMINATION 

BY MR. MUMFOKb: 

U Mr. Hart, do you recall when Mr. Smith, approximately I 
when Mr. Smith came to see you the first time? 

P 

A No, I really can't remember what date it was. 

Q Would it be fair to say it wan sometime around the 
first part of 1969? 

A It could possibly have been, I really don't know for 
sure, that is quite a few years back. 
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U Ami when yen met with Mr. Smith, did he ever sh'jw you 
mention a badge, you mentioned a badge, did he ever 

show you a bodge or anything of that nature? 

A Mr. Smith never did, no sir. 

U And when Mr. Srutli first met with you, did he ever 

give you any of these constitutional rights or warn¬ 
ings that, we have been talking about? 

A Mr. Smith never did, no. 

Q Nov about how many meetings would you say you had 

with Mr. Smith before he introduced you to Mr. Ouchna 
A I can't remember whether it is one or two, but I know 
one time he sent us a letter — 

U (Interrupting) Nov/ who is "he"? 

A Mr. Smith sent us a letter to sign and give up these. 

Q We will get to that, just one at a time. You had 

about how many meetings would you say with Mr. Smith 
before you met Mr. Duchna? 

A I'd say two or three, I really don't remember. 

Q Could it have been as many as ‘five or six? 

A No. 

U And about how long did you meet over what period of 
time did you meet with Mr. Smith before you raet Mr. 
Duchna? 

A 


0 


I don't understand your question. 

Well, I will withdraw that question. You met Mr 
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L/uciu.oi when, in what month, do you recall? 

No, I think it waj probably two or three months after, 
it could have been less than that, I can't say for 
sure. 

Q I believe when Mr. Steiner was asking you some ques¬ 
tions, you said you met Mr. Duchna about one axmth 
after Smith, that i3r:’t correct? 

A n at couli have been, one or tvo weeks afterwards, yes 

Q You met Mr. Smith around January of '69? 

A I believe that's correct - . 

U All right, and isn't it true you met Mr. Duchna in 

September of '69? 

A September *69? 

Q Yes. 

A No, I don't know, 1 can't say. 

0 O.K., you don’t recall. 

A No, X don't. 

U Mr. Hart, I art cjoina to show you Defendant's Exhibit 
A in evidence and ask you if you will just look at 
that and see if that refreshes your recollection as 

to when it is you first net Mr. Puchna? 

MK. STEINERi I object. Your honor, there 
is nothing in that exhibit that indicates it was the 
f'.r<?t time that the witness net with Mr. Duchna or 

Mr. Smith. 
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TliE COURT: w a it a minute, 'et him Jook at 
it, if it doesn't refresh hiir., he can tell us. 

Does that help you out? 

THE WITNESS: All it says or here i a 
September If, 1969. 

THT COPRT: Well, does that help you to 
remember when you first net this special ajent? 

THE WITNESS: Ho, it d^n’t. 

TUI COURT; All light. 

UV MR. MUMFORD: 

U When you first met with Mr. Duchna, do you recall 
what you discussed with him? 

A Well, I first met with him, he went over the books 
and stuff with Mr. Smith, then he asked me for some 
more years of the stuff. 

Q Did he ask you basic questions with respect to your 
background, family background ana your business and 
what have you? 

A He asked me all about my business, yes he did. 

<J And did you fill him in about when you were born and 

jobs you had had, and when you married your wife and 
the children? 

A 

0 


A 


I can’t recall if I did or not. 

bid he ask you basic background questions? 

I c.ui't remember if he did or not, he war getting all 




69 


Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant, Cross. 

thebe tax things and the cancelled checks and every- | 
thine,. 

^-K. t fine. Do you recall * — wtll ( did you answer 
hits questions, the ones he put to you at that meeting| 
‘ Yes T did, T thin/; I iid. 

U v v; c-wipexated with him fully? 

A Everything ht» wanted. I 

0 Woulo it t'u fair to say it was a iairiy frienuly meet 
lay? 

A I thought we had all good friendly meetings. 

Q You never had any problem with Mr. Smith or Mi. Duchn. 

did you? 

A Ho, I never had any arguments. 

Q No one ewer raised their voice or anything? 

A No. 

Q You never felt threatened when you were in their 

presence, did you? 

MR, STEINER: I object to the question, Youi 
Honor_ I have no objection if he states what Mr. 
Duchna said, but I object to the word 'threatened,* 

it is vague. 

THE COURT: That is your objection. Do you 
persist in your question? 

BY MR. MUMl'ORD: 

no, I will withdraw it. Your Honor. How at this firei 
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meeting did you gWe over cr turn ovei. any box to 
Mr. Ducbna? 

Well before that, T already turned a Jot of stuff ovei 
to Hr Smith, now the first meeting I don't know vhetl 

«r I turned -anything over to Hr, Duchna not. 

Whera did you meet with Mr* Duchna? 

Up in Glent rails, the revenue office in Glens Falla. 
And ycu me* with Mi. Duchna, did he show you a badge? 

lie showed rte his credentials and he r. -.d a badge- 
When he showed you his badge, did he explain Lo you, 
Mr. Hart, that he was with the Intelligence Division 

of Internal Revenue Service? 

Tee. 

And drd he tell you that the purpose of the Intelli¬ 
gence Division was to look into possible fraud in 
income tax cases? 

lie never said anything about fraud, no sir. 

Did he at any time read to you from any card anything 
about your rights? 

Well, he said I could have a lawyer and I said I 
didn't think I needed any lawyers because I didn't 

do anything wrong. 

THE COURT: He said you could have a. lawyer 

THh WITNESS; r am pretty Pure he said some 
tning about a Lawyer and I said no, l didn't thrnk 
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i r.ecded a lawyer, I will give you anything you want, 

1 didn't think I did anything wrong. 

BY MK. MUMKCRD; 

U All right, da-1 he toll /ou, you didn't hove to answer 

i 

his questions if you didn't want to, it was up to you? 


Did he tell you that his function was tc investigate 
possibility of criminal violations of the law? 
ile never said anything about criminal violations of 
the law, not to am. 

Did Hr. Duchna ever Mention to you that you didn't 

have to answer questions if you didn't want to? 

><ell, I can't — no, I can't reae-T.be r that he did or 
not, but I don't think — I always answered every 

question he asked roe, I give him everything he wanted, 
lie d^dn t say, "Well, you don't have to answer this 
or not," he never did. 

You knew he was investigating into your taxes, didn't 


A Yes sir. 

'1 "Jui that is why lie asked you for your Looks, is that 
correct? 


A Yes. 


I'dl. fcYEIMER: I object to the question. 
Your Hor.or, calling for a conclusion as to why he 
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Harry F. Hart for Defendant. Cross. 

asked, state at r.'J i.d 

TH>- COJRT: No, o .erruied. Cross examinatr 1 

BY MR. MUMPORD: 

0 »iat Eiuue <lay that you met with Mr. Ouchna, did you 
go or did you lat-cr that day meet him at your bank, 
air? 

A Not the first day, he went — he lookad dowr. in the 
bank and around all the people I done business with 

and found out all about my accounts and everything. 

U Well, did you on a particular day meet with Hr. Duchnj 
and Mr. Smith and your wife and yourself at your bank 
and go through your safe deposit box? 


A 

0 


A 

Q 


Yea, ve did one day, but I don't know what day it was. 
Had you met with Mr. Duchnn and Mr. Smith earlier 
that same day? 

I can’t recall if I did or not, unless they called us 
up, I don’t know. 

Well isn’t it a fact, 3ir, that you called them and 

told than that they could look through the safe de¬ 
posit box? 

No, I didn’t, no sir, he is the one that asked u. o. 

S 

And when he asked you Sf ne could look in the safe 

if 

deposit box, what war .• ^ur response? 

Well, . always thought you had a -’afe deposit box so I 
nobody could l»x thi ouyh it, that’s why you have thei. 
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I . l - i ex .Id jtt a search warrant 

W And ail ao yet a search warrant? 

A No. 

U Aral did you let him look in the box? 

A We volunteered to let lain loc,. in the box, right, 

didn't have anything to hide, so why shouldn't I let 
hirr. look throueh it? 

0 And in whose name was that box? 

A I think it iu in my wife's name, I know it is. 

Q And what was in it? 

A well, it had some — 

MK. STKINERj I object. Your Honor, the 

manor and ur: made by the agent is the beet contents, 
the best evidence of the contents of what was in that 
box, and it is wholly immaterial, it is not part of 
this prosecution. This witness had no*- been caution* 

oc! of his constitutional rights, there vj' no obliga¬ 
tion or hi3 part to produce th" content-*, and having 

beer, obtained surreptitiously, they are not evidence. 

MR. MITMFORD: Your Honor, this is a suppres 
--°n hearing, this is r.ot the trial. 

TK1. COU^T: Overruled, you may ask. What 
was in the box? 

WITNthd. This centleuan already knows, 

- . li...ady tuiu ll:r. Steiner. 
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THE COURT. We]3 t<ii no 1 don*♦ Know 

anything about it, 

THE BITNEiL.: Well, we had war bonds in 

there. 

BY HR. MUKPORD: 

0 Whose bonds were those? 

A There was boxv'a of myself and so®e of my wife’s. 

Q And those were the ones that you have already testi¬ 

fied were in the amounts of 525 each, is that right? 

A Sose of theai 125, nose of them more. 

U Were there any for $100? 

A Could be som in there for $100, yes. 

U And they belonged to you and your wife? 

A Well, no, X t h ink -- I got a lot of them for me that 

I took out, but they had bom cash in there. 

W Whose cash wan it? 

A About $2,000, $1,500. 

0 Was that your wife's or both of yours? 

A That war my wife's, 1 suppose it wee mine too. 

U Zt belonged to both of you? 

A Well, she put it in there — no, that war hers. 

U Did your wife have any independent source of incosie 

other than your business? 

MR. STKINK:-. 1 object on the grounu that j 


h.’.s wife ia not a dorcnucnt ui this action, wholly 
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immaterial. 

MR. MUMFORDi Joint rstum, Your Honor 
THE COURT: All right, overruled. 

THE WITNESS 1 What did you say? 

BY MR. MUMFORD: 

Q Does your wife have any souroe of incase other than 
your business? 

A No, that is my business, she works over there. 

U Does she get paid a salary? 

A No. 

U Is there any aoney drawn out of the business other 

than the money that you draw out that goes to pay for 

your wife's employment there or work there? 

MR. STEINER: I object on the ground that 
^ ^ 8 irrelevant, 1 nar.rt ter 1 al, not part cf tnis pros¬ 
ecution or of this wotion. 

BlK COURT: It may be part of a trial pros¬ 
ecution, Mr. Mumford, but do we need a)l these ele¬ 
ments on the suppression motion, because here we are 

merely Interested in finding out was he edvisod of 

rights or was there an unlawful search and seizuri . 
BY HR. MUMFORD: 

^ All right. You said, I believe Mr. Hart, that you 

gave your records to Mr. Duclma, Is that correct? 

A Yes. 
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And was that at hie request? 

Yu. 

And did you give him ail your business records? 

Ail I could possibly find. 

Anu where were they stored, or if they were stored, 

wmre they before you gave them to tire? 

They was in office in my desk, a lot of them was. 

Is that located in your restaurant? 

No, that is in my home. 

All right, the records were in your home in your des*' 
Host of thorn, yea, I have some old ones down in the 
cellar in a box. 

And did you give all those to Mr. Duchna? 

I sure did. 

You gave him everything you had, didn't you? 

Right, everything he asked for. 

Were there any business records that you had for the 

years that he was investigating that you dido’-, give 
him? 

Not as I know of. 

And when you say that Mr. Steinei and yourself recent 
ly went looking in your house, or went, looking for 

| 

records, were you looking for lecorus other than the 
records that Mr. buchna nad? 

£ Mr. bteiner i 


ho, Mr. Steiner 


there was rone record: 
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ci ir.'t have, I tnink it was ' (,'j 5? something, ho was 

looking for *6f cr *69, I don't Kn v which, and na 
thought I nad th«, and I know Mr. Duchna gave me 
some stuff Luck, sc I went down and looked through 

thorn and they watn't there. 

0 What kind of records were these? 

A Back bonk statements and 3tuff, cancelled ch rV;. 

Q But they are records that you had originally given to 

Mr. Duchna, i3 that right? 

A Right. 

Q And in fact, Mr. Duchna still had them, is that cor¬ 
rect? 

A Be still had then, yea. 

Q Arm you still storing records in your basement today? 
A No. 

Q When did you stop doing that? 

A I keep thee all in my office now. 

Q When did you stop btoring thes» in your basement/ 

A When I had to throw away the tapes. 

0 When was that? 

/■ That is probably about 1964 or '65. 

0 Is that when the firemen came there? 

A That's right. 

Q Who was that? 


A 


The iircu.wn? 
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I think — I can't remember who it wa 3 , tna inspector 

oommm all the while. 

a fir* inspector? 


Fra where? 

Glens Falls Fire Department. 

And he directed you to remove year records from your 
basement? 

He does that over in my restaurant all the while to 
me, too, I think they do it every place. 

Was it at that time that you removed them? 

I had those old tapes, so I threw them away. 

That was what year? 

About '64, *65, somewhere around there. 1 figured 
the tapes were three years old so I threw them aw.v/, 

I didn’t know you had to Keep them six years, but I 

will keep the rest of them for six years. 

When you had tlie meeting on September 1C, 1S69 with 
Mr. Duchi.a, is it your testimony that he showed you 
his credential s or hi 3 badge, that he *-ol ! /ou that 

you could get a lawyer if you wanted one? 

I just toid you that. 


A 


And that is all he told you? 
Right. 
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How about w:.er> you met with him on October 21 of 
1969, ri'. rec ,xi r.tceting in his office? 

I don’t know, I was up there so May tinea I can't 
recall ail trie nee tings I was up there. 


How many tines did you aeet with Mr. Ouchna during 
the course of thin investigation? 

I really couldn't possibly tell you. 

Well, would it be — 

(Interrupting) It was quite a ferw tinea. 

Ten or fifteen or twenty? 

I couldn't tell you exactly. 

Was it more than five? 

I'd aay it was more than fiva. 

Was it more than ten? 

I don't know, I couldn't tell you. 

And where were these meetings held? 

Up in the Glens Palls Revenue Office up in the shop¬ 
ping center. 

And ia it your testimony that the fir3t time that 
you became aware that there was an investigation into 
your tax situation was when you heard it on the radio 

is that correct? 

When I was indicted, yes. 


And when were you indicted? 




A 


In 1972. 
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Pel : uaxy jf 197 3? 

*7? ox '73, somewhere around tnere- 

So when you 3aid that — 

(Interruptir.g) I hfcard it on the radic and it war, 
in the paper, and I yot that letter a oouple of days 

afterwards. 

And it is your testiaony that you heard on the radio 
that you had been indicted? 

Yea, and 1 was going to be fined up to $10,000 and 

put in jail for five years. 

Then you received this letter that is Defendant's 
Exhibit »? 

X believe that's it. 

And were you indicted in February of 1973, is that 
correct? 

I believe so. 

And what is the date on that letter? 

July 3, *72. 

You received that letter in anticipation of being 
indicted, i3 that correct? 

I don't know what you mean. 

Paruon me? 


THK OUURT: Isn't it clear to you now, oe- 
esutti i n ant yr tc Lo careful about what yz ur testi¬ 
mony is iere now, you are unoer cath in a r> leral 





V 
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you -a_d g-'t that letter two _ a~ I 


recall -■ 


Till; WITNESS: (Interrupting) Two days aftei 


I was indicted. 


TU£ COURT: Now we have a record here when 
this indictment was returned. Ja the original in¬ 
dictment there? Whet does it say on the back of It? 

CLKRX OF THE COURT- The original indictment 

war filed In this court at Albany, Hew Tor*, February 


21, 1973. 


THE COURTi Now you heard that date, that 


is the official date it was filed, so this letter ye* 
were talking about that you thought you got two days 
after the indictment waa filed is really seven -months 


before, is that clear to you? 


THE WITNESS: This one over here 


I 

is the in- : 


dictwent? 


THE COURT: That’s right, that was filed 
by a Grand Jury and it was in February, and it la a 

court record, 1973. This letter you are talking about 
waa a long time before. 

THE WITNESS: Yea, this was July 3, 1972. 

THE COURT: So you were niataken, probably, 

* 

weren’t you? 


THT WITNESS: I probably oust have been. 
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Bi MR. MUMi'ORDs 


U Is it your testimony Mr. Hart that Mr. Duenna did not 
giva you any of thea« warnings or you juat don't re- 
cali them? 


A 

Q 


A 

Q 


A 

Q 


Mr. Duchna didii't what? 


Did not giva you a*y of those constitutional warningsj 


or are you telling us ha nevar did? 

Ha navar told sa I was baing indicted for any crime. 

Re couldrf *t possibly tell you that, I an asking wheth 
ar he told you whether he was looking into the poaai 

bility of a violation with respect to your tax return^? 
I can't say that. 

That ha was investigating your tax returns? 

MR. STKIUisu: i object to that question on 


the ground it is incompetent, irrelevant, immaterial 
the question connotes civil liability and not criiainaJ. 


THL COURT: Overruled. Do you have any 
documents that he signed that ha-3 any warnings on 

than, just show than to him, naybe you should give 
him this advantage, because this man should have this 

opportunity to look at then. He is hare under oath 
in a United States District Court. j 

BY MR. MUMTORDi 

Q I will chow you Government's Exhibit marked for idon-j 
tification dc. i ann ask you if you can identify that! 

I 
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for tne court pluat? 

i'os, I signed it. 

Js that ont of tha documents? 

That ls one of the do. oxent that was written in ther^|, 
then he read it off>w ~.c and then T 3i 7 nc^ 1". 


O.K., end I will show you Govemaient Exhibit 2, Ex¬ 
hibit 2 for identification and aek you if you can 

identify that please? 

Ves, I signed that toe. 

Is that another one of the documents. receipt*, docu¬ 
ment receipts? 

Right, I signed a let of the*>. 

Did you sign that? 

Yes. 


MR. KUIiFGRD: 1 offer Goveinnent*s exhibits) 
®ai;ked ioi identification Borers 1 and 2 in evidence] 

MR. STLIhXR: I object on the ground that 
botii are Bqj-prcasiblo, the defendant has testified 

that he was not auvised of his constitutional rights 
P r ^ or to ^* u signing of Government's Lxi.il.its 1 or 2. I 

ThL wiYHtsa; Tnem was just receipts tor thi 

stuff. 


ue look 


TLE COURT: You better Ieoh at their. — let 
" t * wn - overruled, I will receive both cf 


tiler.. 


I 
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THE WITNESS! Yes, 

THE COURT! Lid you understand what that 

meant? 

THE WITNESS* Yen. 

THE COURT* Received. 

; '.overument’a Exhibit* 1 and 2 for identi- 
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fication were marked in evidence.) 

HR. STEIMBKj Z repeat, if X may most re¬ 
spectfully, Your Honor, the writing doesn't carry out 
the requirements of the law as to the caution that 

should be given this witness. 

THK COURT: No, overruled, he had testified 
that he had no warnings of any kind, as I recall. 

HR. STBINEJtt He testified at least twice 
that he was told that he oould have an attorney, that 
isn't sufficient. 

THE COURTi Overruled. I will receive them 
they are important documents. 

BY MR. MIMPORD: 

Q Mr. Hart, I an showing you Government's Exhibit No. 1 
and ask you to read the last paragraph just over your 
signature, please. 

HR. STEIMER: I object Your Honor, it is 
not part of the writing, the U. S. Attorney is now 

referring to the 3mell printed matter. 

MR. MUMFORDt It is in the exhibit, I an 

asking him to read from an exhibit. 

THE COURT: bet him read that, lie is dir¬ 
ected to read it. Can you read that paragraph? 

TtiE WITNESSi Mo — rights --- 


BY HR. MtJMEORU: 
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w Starting right here. 

A Why don’t ycm? 

Q You read it. 

Thi; COURT: See if you can read it. I want 
to find oot if you can road it. 

TUB WITNESS; "The United State* —" I don' 
know what that is. 

TEE COURT: Let see it. Can you see thii 
part here (indicating)? 

1W, WITNESS: Yee. 

THE COURT: Read that into the record. 

WITNESS « "I have read —* I don't knew 
what that is — "to the statement 


THE COURT: Speak up. 

THE WITNESS: I can’t see half thst stuff, 
no, I can’t read half of that. 

BY MR. HUHFORO: 

Q Was it your testinony that Mr. Ouchna read thin re¬ 
ceipt to you, Mr. Hart? 

I 

j 

A I can't roMnier that. | 

0 biun’t you testify earlier that when you signed these 
tilings — | 


I 

(Interrupting) He read quite a few of those thing*. \ 

Do you recall hiuii having read to you, remerc nr, you | 

signed thin, "I have been advised of my rignes unutt 


O 
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the U. S. Constitution as to tne submission of records 


and information on numerous tines during this invest¬ 
igation as to the possible criminal violations of the 
Internal Revenue Service haws*? 

MR. STEINER: Don’t answer. I object, four 
Honor, the law holds that that is not sufficient as 
a cautionary measure in advising a prospective defend¬ 
ant of his constitutional rights. 

THE COURT: Overruled. All right. Answer 
tire question. Was that read to you? 

ThE WITNESS: 1 can * t remember. 

THE COURT: All right, that is your answer,} 
you can't remember. 

UY MR. MUMFORD: 

Q You can't remember, that wac back in April of ’72? 

A I can't remember. 

Q Can you re member with respect to Exhibit No. 2 in 

September of — on September 16, 1969, which is the 

date that you met with Mr. Duchna that Mr. Smith in¬ 
troduced him to you and he gave you a receipt, this | 
Exhibit No. 2, and on that I am reading: 'I am vol- | 

uiitarily submitting these records and I have been 

* 

apprised of my rights against self-incrimination unde| 
f-he U. S. Constitution,' and then it is Sj ^ned Jiaxry j 




Hart. 
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MR. STKINEH: I object on the ground that | 
this is part of the Motion to suppress. The witness 

has indicated clearly that he can't read, he couldn't I 
read the other, there is nothing that shows at this 

moment that he was able to read or understand. The 

cases hold he must understand what his constitutional | 
rights were. 

THF. COURT: Overruled. Reread the question 

(The Reporter read back the last question 
as above reoorded.) 

THE NITNBSS: I don't know if that was readP 
to me or not, I know I giva him a lot of records. 

THE COURT: Was that statement read to you? 
THK WITNESS: I don't remember whether it 
was or not. 

THE COURT: You don't romember? 

THE WITNESS: No. 

BY MR. MUMFORD: 

U Did ha read these receipts to you before you signed 

« 

them, do you remember that? 

A No, I can't remember. 

Didn't you testify earlier that when Mr. Duchna wouldjj 
give you one of those receipts, he would give it to 

you and then he would sign, is that what happened? j 

Some of this other stuff. 


A 
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0 Would you please answer the question. 

A I don't know about that. 

Q Is that what you testified to earlier? 

A Soaie of the stuff, yes, I did reau it, then I signed 

it. 

U DiiJ he read this Exhibit 1 to you? 

A '69? 

0 No, No. 1 is in April of 1972, do you recall signing 

that one? 

A Yea, that is my signature. 

U Did ho read that to you before you signed it? 

MR. STEINERr I object, Your Honor, unless 
there is evidence that the witness understood what 
was being read to him. 

ThE COURTi Ove /ruled. 

BY MR. MUMFORb: 

d I am asking whether or not it was reed to you? 

THE COURTr Was it read to you? Do you 

remember whether it was or not? It is an important 
exhibit here and I want you to know what you are stat¬ 
ing here and what you are testifying to, was that 

read to you? Maybe you don't reraemLer. 

THE WITNESSi I don't remember if he read 

any of that stuff to me or not, that's all I remember, 


I signed receipts. 
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THE COURT: He is not asking you that, or 
I as not, did they read that statement to you? 

THE WimKSS: I can't remember whether ha 

drd or not. 

THE COURT: All light, he doesn'♦ remember, 
so that is his testimony. 

Bi MR. MUMFORD: 

0 Do you recall at anytime signing receipts that Mr. 
Duchna didn't read to you? 

A I know I signed a lot of Mteeipts, I can't remember j 
that, if 1 did or not. 

Q But wasn't the procedure daring the course of this 
investigation that when Mr. Duchna would give you 
something to sign, he would read it to you first? 

A No, I can't remember whether he did or not, I know I 

had to bring the books and stuff up there and he 

would give bv receipts for them all. 

Q Did you read these receipts yourself? 

A What receipts, these hare? Uo, I didn't, never did. 

Q And you testified earlier that ha read them to you. 

A He read some of them off to me, and I don’t know what 

ores they were, I don't know if they were receipts 

or something elee about ray business or something, I 
can't remember what it was. 


THE COURT: Mr. ilart, did either one of 
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theB« agents ever state to you in any words”that 
there would not be a criminal proceeding? 

TOE WITNESS: No, didn't say either way. 

THE COURT: All right, they didn l .,ay 

either way. 

BV MR. MUKPORD: 

0 Ana the first time that you met — withdraw that. 

Defendant s Lxhilit I which you have already seen i-= 

an affidavit, and you have testified that you signea I 
that, right? 

A Right. 

And thia is an affidavit, yot have testified, I bclievJ, 
til at you signed? 


Did you swear to iti Do you know what an affidavit 


Yes, I swore to it. 

And you :;wore to .t, is that correct? 


And is it your sworn teetibony the-;, in paraorap: ..o. j 

I 

4 at the initial interview and r-verul other t ’ 

** “ I 

I was told that as a special agent, one of your 

functions was to investigate tie pent, .bi 1: : y if . --i 1 

II 

ini'! violations of the Internal Re me in » 

h 

He mu- rc&c t„ • . 


I 
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"I was further told on t,use occasions chat ... ^ — i 

was lurtner told on te'ese oocasiotu> as well today of rty ught 

to nanain silent on any questions asked of ® ^ rrt to fin¬ 
ish any data which might -• excuse n*, I mis- poke. an, data, 
wfudi right is afferried ay the Fifth Amer dn».t of Ce Uubed 
States Constitution, and that I can or could aeaK tie assur¬ 
ance of an attorney before answering or funusnmg ary infcuaa- | 
tion," is that your sworn statement? 

X don't — I signed it but I don't remember him read¬ 
ing off that stuff to ms or I don't _ 

(Interrupting) This is your sworn affidavit? 

I signed it, yes. 

Was that your sworn statement in June, 1972? 

Hunt have been, yes. 

And war that a truthful icatoement when you swore to it a. 

Jine of 1972? 


In '7i, yes. 

/aid is it a truthful statement today? 

V.i.at do you mean today? 

Ihat statement tat I just read bo you at the initial mberviaw 
art. at several otter tiros, you were bold that a-, a special aowi 
one of hir functions was to investigate the possibility cf 
criminal violations of the Internal Hsvenue laws? 

MR. STEINEH- I object, Your Honor, it is 
so clear tnat this statement did not -- 


% 
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TH£ COURT: I w.ll sustain the objection. 
MIv. MUMFORD: I have no further questions, 

Your Honor. 

REDIRECT EXAMINATION 

BY MR. STEINER: 

Q Mr. Hart, who wrote these papers that purport to be 
your affidavits? 

A Mho wrote the*? 

0 Yes. 

A Mr. Duchn*. 

Q Did he read every part of it? 

A I can’t remember if he did or not, I don’t think so. 

U Did you understand? 

A The only thing I understood was that these were re¬ 
ceipts for these papers and books I give hi®, that's 

all I understood what they were for. 1 don't think 
I got any receipts. 

Q At anytime did he make it clear to you that you had 

a right to remain silent and that by producing papers 

you might tend to incriminate yourself of a crime? 

A He never told me that, no. 

J Did you ever ursderstuiid that to be the situation? 

A No, I never did, I never done nothing wrong, I 

coul.L-.’t understand vnnt it was alj about, ' -tin 
tOc.>y don't r.ncw wr.ut it is ail about. 
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Aru. isn't it a fa', t tnat he did say to you tl.ac i 


you owe any money to the government, collect 

it, or -fords or substance to that effect, or if wc 

owe you any money we will pay you? 

A He said to me, “If we owe you anything we will pa> 
vou, and if you owe us you will pay us.“ 

THB COURT* Wiian did ha aay thia? 

THE. WITNESS t About the last meeting I had. 

THE COURT: When? 

THE WITNESS: That was — 

THE COURT: What year? 

THE WITNESS: I thin! it was in *72 soa.o- 
t line, I am not sura. 

THE COURT: Ail right. 

THE WITNESS* I can’t remember, I juyj 'I 

hope we can get this thing settled." 

BY MR. STEINER: 

0 Mr. Hart, you appear to be mistaken as to whe-. / 
heard the news over the radio and read it in the 

newspaper that you had been indicted, were subject 
to a fine and to imprisonment, I now show you again-- 

A 1 can find out, I will snow him tl at exnibit. 

Q I now biiov, you again, Defendu.it' s Exhibit L in c. 

uen'e, ai'i yc- to tnink hard and try to refre-'i your 

recollection as to the tii.f that had elapatxl 




4 
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thAe letcei and the tine you heard the nc.s over the 

ia.:ic and read it- in tne newspaper. 

This letter nays June 30, '72, July 3, 1972, the time 
elapsed and that was February that I gat indicted — 

well, T just can't remember just what it was, because 
1 know when I got that letter I went and got a lawyer, 

THi. COURT: But when you got tnat lawyer, 
you weren't indicted yet, that is the point. 

THE WITNESS: No, I wasn't indicted, I say 
when I got this other letter, no, this is the one I 
gave you, right? 

BY M,*.. STEINER: 

U Yes. 

A This is the one I — wnen I got this, I went down and 
got a lawyer, that's the first time I had a lawyer 
all through this. 

v? Who was that lawverV 

A Canaie, then ne took it and we was called in nlbany, 

1 believe. 

Q But prior to your receiving this letter, you had many 
conferences, nad you not, with Mr. Duchna? 

M 1 Do. 

Q Roughly, now many would you say? 

A I couldn't even think about telling you. 


0 


Quite a few? 
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I was running up there all t:.e v. .ile. n 

C" 8,6 Of* the phone a couple of times. 

U I ask you once core, at anytime during all these 

xntervie«rs, did Mr. Duchna advise you, inform you. 

that you were under criminal investigation for tax 
evasion? 

A No, he did not. 

Q Or for any o titer crime? 

A Nothing, no. 

HR. STEINER: Nothing further. 

THE COURTi la that all? 

RECROSS EXAMINATION 

BY MR. ML’MFORD: 

0 IIr. Hart, is it your testimony that when Mr. Ducltna 

would give you these receipts or affidavits, that 

you just signed them, is that correct? 

A Yes. 

U Did you read them over? 

A No, I never did. 

C Mr. Hart, can you read? 

A a little bit, not too much. 

W Diu he read ti:e.~.e over to you? 

A No — 30 r ne of tiiem he did and some of them he didn't. 
Q And you >u. t signed thee and did nothing more? 
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Q Shoving you defendant’s Exhibit narked H m the f: *: 
page, paragraph 5 where a word has beer, crossed out, 

you initialed that, too, didn’t you? 

A I initialed it. 

0 Aren’t those your initials HH? 

A I don’t know if I was sd.ne or not, could be. 

Q And up here? 

A Hhy should I initial it if I signed it? 

THE COURT: Are those your initials, do 
you recognise your initials? 

THE WITNESSi Yes. 

BY HR. MllMEOKD: 

Q Where the word was crossed out, ir. addition to sign 
ing it, you initialed where the word was crossed out 
is that right? 

A It looks like ny initials, why should I init.ui it? 

U because a word was crossed out, is that perhaps why? 

A No, I don’t know. 

U I an» showing you now paragraph 2 where a w^rd r.as 

been added and you also initialed that, t.co, didn’t 
you? 

A It looks like ic, I don't know if I did or not. 

U Did you initial that? 

A Well, it looks ’ike fry initial, ’ don’t know if 1 die 


or not. 
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* aot ' , i ci i / ou sign it, but where any additions 

(1 corrections were made, you also initialed the . 

too, didn't you? 

I dor•t 'now if I did or not. 

MR. 3TLINLR« I object, unless the .mtials 
are [oirted out specifically. The question is too 


genera1. 


THS WITNESS: It looks like r.y initials. 

THE COURT: Are those initials? 

TUE WITNESS: Those are my initials. 

THE COURT: All right. 

BY HR. MUMFOPX): 

Q Could we get ycur impression as to when it is, as you 
sit here today, when it was you first became aware 

there was a criminal investigation? 

A When I heard it, I told you, on the radio. 

0 Which is before you got this otner letter? 

A Before I jOt tnat ietter, yes, two days before. 

Q You heard about your indictment in February of 1973 
before you got — 

A (Interrupting) I don't remember the uatec, out T can 
fir.a out what date. 

Q No, we are dealing with v/nat your memory is here to* 

duy. 'ip f,rt; : you are having trouble remem. 1 ».rl:i; 

-■'.-.t . ;r hauft, aren't you? 
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Pre-Trial Suppression Hearing. 

Harry F. Hart for Defendant. Re-Redirect. 

I Jtiiow I yot the letter two days after l heard 

it on the radio. 

You are having trouble remembering that far back? 

Yes. 

You couldn't remember what recorus Mr. Duchna had? 

No, I couldn’t remember all of them, I give him all 
I had. 

Didn't you testify that you thought you had records 
when a faot Mr. Duchna had the-.? 

Yes, X thought Mr. Duchna gave me back a lot of stuff 
I told you that once. 

And you had forgotten about that, hadn't you? 

No, I thought he gave me back the records that Mr. 
ateina wanted. 

But he hadn't? 

No. 

Sc your memory was failing about those, wasn't xt? 

MR. STF.INKRi X object to the question* 

THh COURT: Sustained. 

ThE WITNESS: What do you mean? 

THU COURT: Sustained. 

Ml. MUMFORD: I have no further questions. 
REDIRECT EXAMINATION 

MR. S1L"NER: 


Mi . n n • r , d ' J j o 


V’. 1 t*. ')U 


ny ,t the*:*.- affidavit. 
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Harry f- Hart for Defendant, Re-Redirect, 
yourself? 

h No. 

0 Did Nr. Duchna ask you whether you s.ore t. the cor¬ 
rect:. oss of the affidavits? 

A 1f I swore to them? 

U Ves. 

* I can't remember if he did or not. 

U Did you subscribe them, that means 3 ign them xr. his 
presence? 

A Ch yes. 

Q how then after you signed them, did he ask you in 
words or substance, Mr. Hart, do you swear to the 

contents of this paper? 

A I signed the things and then he went out, then he 
called me up and wanted me back up again. 

w* but once more, did .*e ask you whether you swore r > 
the contents of the writings? 

A No, 1 can't say he did. 

Is it your be-st recollection that he did not? 

A [ y bett recollection, he did not. 

TliE COU!T: Mr. Hart, car. y ,u read /at/ 

'. *’11 at all, do you read the .newspapers. 

Till: WITNESS: Once xr. awhile. I read it 

pr rty good. 

t -: "a / ,j rt ; thes** affidavit? 0 


\ 
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Decision on Motion to Suppress. 

Hu? af fidavi made by the defendant, .. ri_ . Hart. 

MR. MUKFORL: Aw I being prcci.oed —- 

”'hL COURT: L-et him make his motion. Hake 
your motion, I v.ill entertain it now. 

HP. STEINER* I tnouynt Hr. Mumford had 
finished. Namely, Defendant's Exhibits G, H and 1, 

beiny affidavits purportedly maue by him on January 
12, 1972, May 25, 1972 and June 1, 1972. 

THE COURT* Motion denied. 

MR. STEINER* Exception. 

THE COURT* Mr. Mumford, do you want to 
state anything, because I am at the point where I am 
ready to deny the entire motions, both o r th<-r 

were filed. I am not impressed. I have heard the 
tc.sti.mony, and the case law, of course, is ettlce, I 

1 articularly ir. regard to tine Second Circuit, ana 1 
an going to cite some of the cases for the record. 

one is United States against Sclafonti, 2C5 P 2<J, 

4J8, oeconc. Circuit. Certxorary was den.ed, 2t>Q U.S. 
S-^.8, the year was 1°55, and I rent, tier it well 

I tried that case in Brooklyn for sly weeks, mf .c 
we - the beginning of the estabJ ishw - •. o/ t'nr- rvu-: 

that there i3 no absolute necessity for the IR.. a jont.^ 
to warn taxpayers when making a roatin-^ audit, that I 

. I 

* ■> 10071 : *-ro* ci«'il to ct:rn: »1 purposes. 


( 



Pre-Trial Suppression Hearing. 

Decision on Motion to Suppress. 

The next case in the Second Circuit is 

United States against Como, 340 I (2d) 391, page 394, 

1965. 0. S. against Pruden. If you don't hear me, 

you can get them fro«« Hr. Miller, he will have them, 

424 F(?d) 1021, 1035. That is the Fifth Circuit. 

The point in those cases, and I find it 
here that it did net happen, IRS agents may not act 
ao as to obscure the warring inherent in their invest¬ 
igations, that i3, they can't assure the taxpayer thal 
no criminal proceeding is contemplated, and Mr. Hart 

testified that these agents, the routine audit by 
Mr. Smith, the first agent, and then the special agent, 

that no assurances of that kind were ever given. 

A leading Supreme Court is that the Miranda 
warnings are not necessary unless the questioning is 
conducted in these circumstances: in custody, or 

under circumstances which are inherently compelling, 
that was Mattice against United States, 391 U.S. No. ], 
page 1, and the other case is United States against 

Squiry, 398 F2d 785 at page 738. That is a Second 
Circuit case. 


So X find that the questioning that vac 
talked about here by this defendant Mr. Hart, there 
were no inherently cixnpeJ ling circumstances, there 

was no coercion, and an important fact he testified 


25 





Pre- Trial Suppression Hearing. 

Decision on Motion to Suppress. 

v.-.is tl.-t he war adv.sed in the beginning a.; to a 
right tr i.ave an attorney. 

Anotner leading case on that saae subject | 
car * out of this - r - <»nd was tried by T odge Port, 

it is United States against Caiello, 420 F(2d, 4/i, 
474. Certioraxy denied in that case 3§7 U.S. 103». 

There is a case in the Seventh Circuit, and I 
1 think Mr. Steiner had it in his brief. United 
States against Dickerson, 413 F(2d) HU. An I 

it here and that said that Miranda vinungi aunt be 

given when the investigation becomes criminal in 
nature, but thrft case, of course, was not agreed 

with by the Second Circuit rulings by which I a* )x>uns. 

So overall, I find nothing that 3 hows over¬ 
reaching, in fact, I must find from the exhibit; that 
f re here before me that there were writings that g«. e 
sufficient warnings to this defendant, that the in¬ 
vestigation was aeriouj enough that any taxpayer 

would know from a routine audit that it could lead 
it criminal proceedings. 

Many of the challenges, cf course, are toe j 
documents Lhut could be used during the trial, namci-| 

andum of agents which mignt be used under tne Jencks j 
- - to refresh, affidavits of the accountant md go j 

forth, but in ray judgment, they a-e not relevant at J 
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Decis on on Motion to Suppress. 

all to the Issue tnat we have here. 

So it is my decision, 1 have made my find¬ 
ing, and the dominant finding is from what 1 heard 

here the agents in their investigation, in thejt 
auditing, actad properly and that all these records, 
■talaments and checks and itarns that were taken from 
the safe deposit box, were voluntarily turned over by 

the defendant Hart, that is my decision. You may 
hava an exception. 

MR. S7EINBR: May I add a word. Your Honor? 
The cases hold that merely advising a possible de¬ 
fendant, taxpayer, that he has the right to counsel, 

la not sufficient, there has been no rebuttal whatso¬ 
ever. 

WK COURT: I have made ny decision. Vou 
have your exception. It is ny judgment, X have made 

it, if it is wrong, you have a right to appeal. That 

is my decision. 

Your notions are denied. 

MR. ST*-t NE r. Exception. 

THE COUPT: Sc the tr.al now wll start 


Monday at 9:30. 
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EXCERPTS OF MINUTES OF TRIAL. 

UNITED HATLs DISTRICT COURT 

NORTHERN DISTRICT OF NEW YORK 

------ - --X 

UNITED STATES OF AMERICA, 

i 

- against - 
HARRY F. HART, 

: 

Defendant. 

_________________ 


The trial of the above-entitled matter 
was held pursuant to adjournment on March 
25, 1974, at ten o'clock a.m. at the United 
States District Court in and for the Northern 
District of New York, before HON. tames T. 
FOLEY, United States District Cudoc and 
a oury. 
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Excerpts of Min utes of Trial. 
David T Smith for Plaintiff, Direct. 


♦ * ¥ * * 


DAVID T. SMITH, 
called aa a witness in behalf of the Government, 
being first duly sworn, was examined and testified 
as follower 

DIRECT EXAMIRATZDM 


19 

20 


21 


22 


23 

2t 


I 3Y MR. KUMFORDi 

Q Mr. Smith, where do you reside, please? 
A I reside in Mechanicville, Mew York. 

? Q 3y whom are you employed? 

A 3y the Internal Revenue Service, 

jj ^ And in what capacity? 

I am employed as a Revenue Officsr. 


A 
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__ Dav 'd T. Smith for Plaintiff, Direct. 

And ho*T long h.v. you boon so employed , Revenue 
Officer by the Internal Revenue Service? 

Approximately a year and a half. 

And how long have you been employed by the Internal 
Revenue Service? 

Over nine years. 

m what capacity were you employed by the Internal 
Revenue Service In 1969? 

I waa employed as a Tax Auditor. 

And where were you located with your office? 
m the Glens Palls Office. 

would you tell us please, the duties of a Tax Auditor? ! 
The Tax Auditor duties — 

HR. STRIKERi I object. There is no evidence I 
that he was Tax Auditor covering the years *66, 

'67 and *68 and the records clearly show that he 1 
always signed as a Tax Technician for the years 
under indictment. 

TEE COORTi I an still going to let him tell 
the duties cf a Tax Auditor. 

HR. STRIKERi That is irrelevant. 

THE COURT, I will let him tell us. Over¬ 
ruled. 

li 

THE WITKES6, A Tax Auditor examines inaivi- | 


dual income tax returns. 
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David T. Smith for Plaintiff, Direct. 

MR. STEINERi I didn't hear that. 

THE WITNESSt A Tax Auditor examines 

Individual income tax returns to be sure they are 

correctly filed and are accurate. 

MR. MUMFORDi 

Pardon me? 

To be sure they are correctly filed and are accurate 
Very good, what is Tax Technician? 

A Tax Technician ia an older term for a Tax Auditor. 

It ia the same function? 

The same function. 

And you were a Tax Auditor in 1969, i. that correct? 

That is correct. » 

P 

Would you tell us aa a Tax Auditor how many tax 
returns you have audited? 

Between two and three thousand tax returns. 

Did there come a time. air. when you were assigned the I 
tax audit of Harry Hart? 

Yes. 

And when was that? 

In January, 1969. 

And what tax year were you assigned to audit? 

The year 1967. 

And 

And as part of that audit did you meet with Mr. Hart? 

Yes. r sent Mr. Hart an appointment letter to come to 
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David T. Smith for Plaintiff. Direct. 

the office with his appropriate business records. 

And you did meet with him? 

Yes. I did. 

During the course of your audit, sir, how many times 
did you meet with Mr. Hart? 

About half a dozen times. 

Would you tell us what transpired or what developed 
as you audited the 1967 return? 

I began by adding the receipts in his receipt book to 
reconcile them to the return. Individual entries ir 
the receipt book did not add up to the total receipts 
listed on the return. There was no explanation as to 
the difference, and I told Mr. Hart a more detailed 
analysis would be necessary, and I asked him to bring 
his bank statements and cancelled checks to the office.! 
And did he bring them? 

|| 

Yes. he did. 

In fact, he cooperated with you, did he not? 

Yes. he did. 

Tell us what happened then? 

analysed his bank deposits and business expenses 
paid by check and by cash, and there appeared to be 

I 

an understatement of income, that the income was net 
fully reported on the return. 


What did you dc then? 
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David T. Smith for Plaintiff, Direct. 

1 

A I contacted Mr. Bart and ha cane to the office and I 

2 

ll 

asked if there was any explanation for the difference 

1 

and he amid there was none, that he did not under- 

4 

etand it. 

3 

Q Then what did you do? 

6 

A I told Mr. Hart it woaid be neceaeary to audit the 

7 

previoua year, *66 and he brought hia copy of the '66 | 

R 

return and the records for that year to the office. 

9 

and I audited that and found a similar understatement 1 

10 

of income. k 

1 1 

MR. STEINERi I object to the general state- N 

12 

ment "a similar understatement of income.* j 

13 

I have no objection, and in fact I would welcome 

j 

11 

a statement to show how mach was understated, the ] 

15 

exact figure. 

16 

THE COURT: He did say that about the *67 and 

IT 

you seemed to have no objection. He previously 

18 

said that there was an understatement when he 

19 

first spoke to hia. 

20 

MR. STEIHERt Yes, but now he has repeated 

21 

in substance there was a similar understatement 

■1*) 

of income. 

23 

THE COURT: That is for the next year? 

21 

MR. STEINER: That's right. And I object on j 


the ground It is much too general. I have no 
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David T. Smith for Plaintiff, Direct. 

objection if — 

THF COURT: Mv point it, there was no oojec- 

tion to the first understatement testimony he 
gave as I recall. 

MR. STEINER: Perhaps I should have then. 

THE COURT: Did you give us any definite 
testimony in that regard? I don't know. 

MR. MUMFORD: May I interpose one suggestion 
and establish that at this time the audit was 
being conducted by Mr. Smith was a civil audit. 

ii 

Is that correct, Mr. Smith? 

tl 

THE WITNESS: That is correct. 

ii 

MR. STEINER: Civil audit? 

THE COURT: But the point, Mr. Steiner, is, 
can this witness tell us definitely what that 
understatement was when he first made that examin-f 
at ion. Can you? 

THE WITNESS: No, sir, I can't tell you the 
exact amount. I could approximate it. 

MR. STtINEP: May I examine the witness 
preliminarily? 

3 

THE COURT: Not yet. No. Give us the 
approximate amount. 

THI WITNESS: It was approximately 15 to 70 6 

thousand dollars as to each year. 
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David T. Smith for Plaintiff, Direct. 

£E CCIPZ: Was that in regard to .r.aome? 

''tt WITME3C: Tt. would .)<• unrcported i r -ome 
or over-rr* ported expensrg. The analysis I made 
didn't determine it. 

MR. 'TriMLR: Thcr. I have to move to strike 
out the witness’ answer as completely incompetent, 
irrelevant and immaterial. He hasn’t tied down 
the discrepancies, if any, to any particular year.| 
Kow we are right to the heart of the whole thinq. I 

THE COURT: Motion denied. 

MR. MUMFORD: I think these are all issues 
to be taken on cross-examination. 

THE COURT: That’s right. Motion denied. I ■■ 
assume there will be more particulars throughout 
the trial? 

MR. MUMFORD: There will be. 

MR. STEINER: May I say thia, your Honor. 

I 

That the witness himself has just testified that 
he doesn't know whether it was an understatement 
of income or overstatement of expenses. This 
certainly can’t help the jury. It doesn't help 
me. i don't know what we are talking about. 

THE COURT: You ask him those questions on 
cross-examination. All right, Mr. Mumford. 


BY MR. WMFCRD: 





Excerpts of Minutes of Trial. 

David T. Smith for Plaintiff. Direct. 

<J Your function at this point in your 1?67 aud . t w<*s~in 
reference to civil tav liabil .iea; is that correct? 

A That is correct. 

Nov. would yea tell us what you did after you made this 
audit of Mr. Hart's return? 

A After 1 completed the audit of the 1966 return I asked 

Mr. Hart if there was any explanation for the different, 
and he said no there was no difference. Then I told 
him probably some representative of the Internal 
Revenue Service would be in to see him in the near 
future, and I stopped the audit. 

Q Would you explain to the ladies and gentlemen — 

THE COURT: Unit' a minute. Let*s get more 
definite. Let's fix the time. 

MR. ML’MFORDi I was just about to do that. 

your Honor. 

THf. WITNESS: The audit, my civil audit 
started early in June, 1969. 

BY MR. MUMFORD: 

Q And would you explain to the ladies and gentlemen of | 

the jury when your civil audit terminated? 

MR. STEINER: I object on the ground it seeks f 

for a conclusion. I have absolutely no objection S 

I 

to this witness stating what occurred 

Tiff. COURT: All right. Sustained. Do you 


/ 
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David T. Smith for Plaintiff, Direct 

remember that you told him that you were stooping 
this civil audit? 

THE WITNESS: Yes. 

THE COt’RT: And how did you do that? 

THE WITNESS: Well, I junt had no further 
contact with the taxpayer, Mr. Hart, after that 
time. 

THE COURT: Where did you first tell him that 
you were stopping the civil audit? 

THE WITNESS: At thi Internal Revenue Service 
office in Glens Palls. I told him l would have 
no further contact with him. 


THE COURT: And that was when, June you say 
of 1969? 

THE WITNESS: Early in June, 1969. 

THE COURT: All right. 


BY MR. MUMEORDi 


Would you then tell us What you did with the case? 

I prepared a referral to the Intelligence Division. 
And what is the Intelligence Division of the Internal 
Revenue Service? 

MR. STEINER: I object on the ground of 
hearsay. 


THE COURT: Overruled. 

THE WITNESS: The Intelligence Division 
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David T. Smith for Plaintiff. Direct. 

investigates the poseihii.iy of criminal tux 
violation.^. 

PY *R. ML’MFCRL): 

Pid there coiue a time. Mr. Smith, when thii .Latter of 
Mr. Hart's was assigned to someone in tne intelligence 
Division? 

A Yes. 

Q And when was that? 

A. That was later in June, 1969. 

C And did there come a time' when you met with whomever 

it was assigned to? 

A Yes. 

!| 

Q And who wae it assigned to’ 

A Mr. Joseph Duehna. 

Q Is he a SDecial Agent of the Internal Revenue Service? I 

A Yes, he is a Special Agent. 

THE CGURT: How do you spell that name? 

THJ. W *. 1UESS: D—u—c—h—n. 

B v MR, MUMFORb: 

Q And after it was assigned to Special Agent Duehna did j 

you than participate or ase .: t in ar.y way w_th Mr. 

Duehna's investigation? 

MR. STEINERi I object. The question is 
lcadino. f have no object .n to Mr. Mumfc.- asV- [ 
ing 


25 


-Uc_ vita eat; wnat he did, but to put tiruj words 
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David T. Smith for Plaintiff, Direct. 

in his mouth is not the w ay we should p o'.'.ed, 

THE COURT: All right. Sustained. You should 
reframe your question. 


BY MR. MUM^r Rr> ; 


What did you do after the case was assigned to Mr. 
Duchna? 

I assisted Mr. Duchna in any way that he requested. 

Did you and Mr. Duchna meet with Mr. Hart at any time? 
Y»--s, we did. A number of times. 

And about how many times during the course of the 
investigation? 

It was about 15 times. 

During your conversations with Mr. Hart during the 
investigation, did you have an opportunity to observe 
with him his method of bookkeeping in his business? 


MR. STSINERi I object again. Now, I am 
very reluctant to constantly object, but I must' 
protect the rights of this defendant. 

THE COURT: Absolutely. You have a right to 
object as much as you want, Mr. Steiner. 

MR. STEINERi WeLX# I know, but I don't want 
to prolong this trial. I have no objection to 
Mr. Mumford asking the witness what occurred, but 
putting leading questions to him constantly is not 


25 
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David f. Smith for Plaintiff. Direct. 

the way we normally would oroceed. 

THE COl'RT: Is thit your objection as lead¬ 
ing, to this question? 

MR. STErNER: Yes, your Honor. 

THE COURT; All right. Overruled. Read 
the question again. 

(The Court Reporter repeated the question 
as follows; 

"During each conversation with Mr. Hart 
during the investigation did you have an opport¬ 
unity to discuss with him his method of bookeep¬ 
ing in his business?") 

II 

MR. STEINER: I further object. It calls forj| 
a conclusion. 

THE COURT: Overruled. 

. MUKEORD: 

Would you tell us please, what Mr. Hart told you with 
respect to his method of bookkeeping in his business? 
Yes. Mr. Hart had a cash register with a tape. 

THE COURT: You should fix some time and 
place. Where did this take pla-e? 

THE WITNESS: This took place at the interna 
Revenue Service office in Glens Falls on Septembe 
16. 1969. 



THE COURT: And who is there now? 
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THE WITNESS: Mr. Duchna, Mr. Hart and myself," 

THE TOURT: Now, tell us. 

THE WITNESS: Mr. Hart had a cash register 
which had a recording tape. At the end of the 
day he would ring the button of the cash register 
so it would show the total sales for the day. Mr. 
Hart would then enter this total in his receipt 
book. He would total these daily receipts monthly,| 
and then again at the end of the year he would 
give the total figure to his accountant. 

BY MR. Mt'MPORD: 

Q That would be one stnssary figure? 

A One summary figure, yes. 

Q Did he discuss with you any other books that he kept? 

A Yes, he kept a disbursement book and used his cheek 

book to determine his business expenses. 

0 How did he pay his business bills? 

A How did he pay his business bills? His business bills 

were paid by check. A very snail petty cash fund was 
kept. It amounted to less than five dollars a week 
and his net payroll payments to employees was in cash. 

Q Other than his payroll end petty cash his payments was 
by check? 

A And he took his personal withdrawals by cash, but the 
others were by check. 
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David T. Smith for Plaintiff. Direct. 

Did he explain to you how he drew up his disbursement 
book ? 

Yes, he would total up the various items of expenses, 
aaounts paid to the individual suppliers of food, 
liquor and beer, and operating expenses — 

MR. STEIMER: (Interrupting) Will your Honor 
pin the witness down as to when this occurred, 
that Harry F. Hart told Mr. Duchna and this 
witness that he totalled any books, as the witnest 
just testified, that Harry Hart totalled the books 

THE COURT: Can you detail when these details 
were given to you? 

THE WITHESS: This was at the Septa* >r 16th 
Meting and meetings in the near future after 
that, i don't remember the exact dates. 

Mft. MDNTORD: 

Did you discuss with him several times during these 

j 

12 or 15 Matings his method of bookkeeping? 

Yes, and we were told substantially the same thing eactf 


And did he discuss with you his method of paying his 
employees, his payroll method? 

Yes. He would get the cash from the Thursday and 
Friday business and compute the payroll to be paid the 
employees and pay them from this cash. And from this 
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David T. Smith for Plaintiff, Direct, 
cash he also got his own personal withdrawals. 

HR. STEINER: I move to strike out the 
witness’ answer unless he can show when and where 
this occurred and who was present. 

THE WITNESS: It occurred — 

THE COURT: Wait a minute. Let me rule. He 

j 

should specify, Mr. Mumford, as much as he can, 

. . I 

when these conversations took place, where they 
took place and who was present. It is always 
important in this type of testimony. 

THE WITNESS : This conversation, this meeting 

« 

took place in the Internal Revenue Service office |j 
in Glens Rails, New York, again either in septea- 

i 

ber or October, 1969. I 

THE COURT: When did he tell you about taking! 
the cash from Thursday and Friday and paying the 5 
employees? How often did he tell you that? 

THE WITNESS: He told us that a number of 
probably three or four. 

MR. STEINER: And Who was present, your 
Honor. 

THE WITNESS: Mr. Duchna, Mr. Hart and I 
were present. 

THE COURT: All right. 

BY MR. MUMFORD: 
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David T. Smith for Plaintiff. Direct. 

And did h< d. scu.s with y^u nit, motr.-d c_ 
deposits 

Yes, he did. Again at the same meetings he toll us 
that he deposited tiie* Monday, fueeday <u; . ,eune>day 

receipts on Friday, anc he also deposited the Saturday 
and Sunday receipts on Monday. 

And the Thursday and Triday he used to pay the payroll; 
la that correct.’ 

That is corro.t. 

Did you discuss with Mr. tart the source <u tunus that \ 

he deposited in the bank account? 

Yea, we did, sir. At these meetings we asked him what 
his source or livelihood of the funds and they all came 
nom the operation of nis business, restaurant and oar. 

MR. £T£UIER: i move to strike that out 
unless he can show when and where this occurred, 
who was present, and what Mr. 3art said. idw 
witness is paraphrasing something that is so 
important in this case. 

T.3E tOURTi All right. Tell us now where the! 
conversation tock place in this regard, and who 
said vhat, and what was asked him. 

THF. WITNESS 1 This took place in the Glens 
tails office. Mr. Duchna, Mr. Hart and myself 


were present. 
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. fX .'.FORD s 

r . j| 

x. Srvth, if i may sack 4 tack, y< u accompan ied Mr. 

Duchna at meet inas which began soractune in September 

* 

1969, is that correct? 

That is correct, sir. 

; 

And you said you had somewhere between 12 and If meet- jj 
ingst is that correct? 

Was Mr. Dcchna present at each of those meetings? 

Yes, he was. 

And was Mr. Hart present at each of those meetings? 

Yes, he was. 

And where did all those meetings taks place? 

Ml except two, took place in the Internal Revenue- 
Service at Glens Falls. 

And where the ethers take place? 

There was one meeting at the First Rational Bank of 
Glens Falls, and the other in the Har*- home on Septembe 
IS. 1969. K 

For what purpose did you have a meeting in the bank on 
September 16, 1969? 

Mr. Duchna asked Mr. Hart if he had a safe deposit 
box and Mr. Duchna asked if we could look at it in his 
presence. 

MR. STEINER: If the Court plesse, I move for 
permission to examine preliminary as to what if 
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anything was given by way of caution, the ,act 
that now a Special Agent had entered this case. 

I am talking, as you well know, about the 
Constitutional rights of this defendant under the 
4th, 5th, and 6 th Amendments. 

THE COURT : Mr. Mumford, are you going to 
develop that? 

MR. MUMFORDi Yes, I am, your Honor. 

THE COURT: I think you bM ould develop it. 

MR. MUMFORD: I ara trying to do this, if Mr. 
Steiner will give me a chance. I would like to 
develop these things. 

MX. 8TXZNKR: Except the basis, the foundatio£ 
should have been laid prior to this question. 

BY MX. MUMFORD: 

0 whee you Met on September?16, in the Internal Revenue 
offlcs in Glens Palls, was that tiw first meeting 
which Nr. Duchna had with Mr. Hartl 

X Tea, it wee. 

0 And would you tell as what occurred then, at the 
beginning of the meeting? 

A I introduced Mr. Bart to Mr. Duchna and told Mr. Hart 
thet Mr. Duchna was a Special Agent. Mr. Duchna then 
•dvtaed Mr. Hart what his function as a Special Agent 
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MP. STEINER: Move to strike out the answer 
as not responsive. 

THE COURT: Overruled. 

MR. STEINER: The witness wasn't asked that. | 

THE COURT: Overruled. Tell us what happened 
what was said at that first (seating. 

THE WITNESS: Mr. Duchna told Mr. Hart that 
he was a Special Agent and told hi* his functions 
as a Special Agent. 

THE COURT: Tell us what he said, hie exact 

jj 

words. 

THE WITNESS: His exact words I don't 

ber, but the gist of It was one of his duties was f 
'to Investigate possible violations of the 
Crininal Code. He also advised Mr. Hart of hia 
rights, that he did not have to testify and give 
any statements, and that he could have an attorney 
present if he wished. Mr. Hart acknowledged that 
he understood this. 

THE COURT: What did he say? 

THE WITNESS: He said, "I have nothing to 
hide. i don't wish to he*e an attorney.” 

MR. STEINER* Isn't that the -- I withdraw 
that. May I have the question read because the 
witness' answer was incomplete under the 
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Constitution. 

(The Court Reporter repeated the question and 
answer as above recorded.) 

MR. STEINER: The answer at the moment is 
incomplete. 

THE COURTt Mr. Steiner, if you are going to 
insist on it, Mr. Mumford, you should put the 
Special \gent on at this stage and have him tell 
wh.it warnings he gave. 

MR. MUMFORD: That is finu witn me. 

THE COURT: You may have to di it that way 
if tnere is going to be am issue about it. 

Do you recall anything more of what thf' 
Special Agent told him about hu rights/ 

THE WITNESS» I don't recall if he told him 

any more about his rights. I just don't rememb«r, 
3ir. 

EY MR. r’UMFORD t 

Q Would you tell us what you saw when Special Agent 
Duchna was giving those rights? 

A Y~s. Mr. Duchna had a card that had those riuhts and 

functions printed on it and he took this card from his 
pocket and read it to Mr. Hart. 


MR. Ml'MfORD: If the Court please, I would 
like to have Mr. .Smith step down and would like 
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to have Special Agent Duchna take the stand. 
THE COURT: All right. 

(Witness temporarily removed.) 

JOSEPH A. DUCHNA. 
called as a witness in behalf of the Government, 
being first duly sworn, was examined and testified 
as follows: 


DIRECT EXAMINATION 


BY MR. MUMPORD: 

Q Mr. Duchna, by whom are yo*i employed, please, sir? 
A By the U. S. Treasury Department. Internal Revenue 
Service. 

Q And in what capacity? 

A Special Agent of the Intelligence Division. 

Q And for how long have you been employed? 

A I have been employed over 20 years. 




( 


I 

Did there come a time, Mr. Duchna, when you were assigned 


the case of Harry Hart? 

A Yes, there was. 

Q And when was that? 

A June 23, 1969. 

Q And did there come a time — 

MR. STEINER: (Interrupting) I didn't get 


} 


Y* 


that. 
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(The Court Reporter repeated the question and. 
answer as above recorded.) 

BY MR. MUMFORD: 

Q Did there come a time — withdraw that. Did there 

came a time, sir, when you met with Mr. Hart? 

Yes, there wae. 

And when was the first tine that you net with Mr. Hart? 
September 16, 1969. 

And where did you meet with Mr. Hart? 

At Internal Revenue office in Glens Falls, Hew Yorkif 

Who was present? 

David Smith from the Audit Division, Mr. Hart and my¬ 
self. 

And at the beginning of that meeting would you tell 
the ladies and gentlemen of the jury what transpired? 

I was introduced to Mr. Hart by Mr. Smith from the 
Audit Division and he advised Mr. Hart that I was a 
Special Agent. I exhibited my credentials to Mr. Hart 
By your credentials, sir, you mean what? 

* shield w.-id my authorization. 

Do you have then with you today? 

Yes, I do. 

Will you please exhibit them? 

(Indicates) 


MR. STEINERj May I see them, your Honor. 
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THE COURT: Sure. 


(The witness hands documents to Mr. Steiner. )i 


BY MR. MUMFORD: 


Is it your testimony thc_t you displayed this badge and l 
shield to Mr. Hart? 

That is correct. 

And what if anything did you say to Mr. Hart at that 
time? 

I told him I was a Special Agent from the Intelligence 
Division and I advised him of the function of a Special 
Agent. I then told him his rights under the Constitu¬ 
tion of the United States against self-incr inination. 


right to a lawyer — 


Do you recall what you said? 


THE COURTi You should tell us the specifics. 


MR. STEINER: That's right. 


BY MR. MUMFORD: 


Did you read to him from that card? 


Do you have the card there? 


Will you read to the ladies and gentlemen of the jury 
what you told Mr. Hart? 

MR. STEINER: I object on the ground it is 
leading, your Honor. 


L 
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THE COURT: Overrule.. a 

MR, STEINER: I have no objection to what 
the witness told the defendant at that time, his 
words. 

t'HF COURT: First you tcld as that you told 
him the function of a Special Agent? 

THE WITNESS: That is correct. 

THE COURT: What did you tell him? 

THE WITNESS: That as a Special Agent one of 
my functions is to investigate the possibility of 
criminal violations of the federal law and the 

|| 

offenses. 

THE COURT: Did you read to him from the cardjf 

THE WITNESS: Yes. I then continued "In 
connection with my investigation of your books I 
would like to ask you some questions. However, 
first I advise you that under the Fifth Amendment ^ 
to the Constitution of the United States I can't 
compel you to answer questions or submit any 
information if such answers or information might 
tend to incriminate you in any way. I also advise 
you that anything which you say and any informa¬ 
tion which you submit may be used against you in (j 
any criminal prosecution which may be undertaken. 

II 

I advise you further that you can, if you wish. 
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seeV the assistance of an attorney before respond- 

I 

ing. " 

MR. WMFORDj 

And what 11 anything did Mr. Hart say to you? 

Mr. Hart said he understood his rights and that he was 
going to go ahead. 

MR. MUMFORD: I have no further questions 
at this time, but reserve the right to recall 
Special Agent Duchna to the stand again. 

THE COURT: All right. 

CROSS-EXAMINATION 

I 

MR. STEINER» 

Mr. Duchna, who was present at this meeting of which 

| 

you have just testified? 

David taith fro* the Audit Division. Mr. Hart and 
myself. 

And where did it occur? 

It occurred at the Internal Revenue Service office in 
Glens Falls, New York. J 

And on what date? 

September 16, 1969. 

Do you have a report that you made of this conference? 

Bo, I don't, sir. 

Well, you must have as a Special Agent. You and I 
have known each other for 20 


years. As a Special Agen 
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Mr. Duchna, yc i are required are you not, to maiu a 

report to Mi*. Bouthielier what occurred? 

We malce a memorandum, if that is what you are referring! 

to. 

Isn’t that a report? 

No, it is a memorandum of what transpired at that 
nee t ing. 

And you submit to that Mr. Edward Carp (?), Supervisor 

of Intelligence? 

Yes. 

And he in turn submits it to Mr. Bouthielier? 

1 doubt that. 

You doubt that? 

I doubt that. 

In any event, you did carry out the requirements of 
the Department and the Service and you did prepare a 
memorandum? 

Yea. 

N<m#, I request you to produce that memorandum? 

I do not have it with me, sir. 

(j 

it 

MR. MJMFORDj The record of the pre-trial 
discloses Mr. Steiner was given a copy of that 
memorandum long ago. I have another copy. 


THE COURT: Do you have a copy? 
MR. STEINER: Of this memorandum? 
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TH£ COURT: Yo'- mu.C kr>->w wha- rr.-i.-nranriurn 

we ar r - talking a^ADUt. 


MR. ;TJK. r ORD : We furnished a memorandum of j| 
all these meetings to Mr. Steiner 
THE COURT: All right. 


BY MR. STEINER: 

Q Mr. Duehna, I now show you a paper consisting of four | 
sheets entitled "Memorandum of Interview in re Harry 
v . and Prar. L. Hart; Time and Place, SeotetaOer K , 
10€9," ant; ask you if this is the neiauranaua to which 
you have just testified? 

THE COURTi So the record will demonstrate 
it, that memorandum was in your own possession, 

Mr. Steiner? 


MR. STEINER: Yes. This memorandum is a 
photostat, your Honor, of a paper that you direct 
the United States Attorney to furnish to me. 

THE COURT: I want to make sure the record 
ia clear, because it wouldn't show whare it came 
from. There was a moment of silence. 

MR. STEINER: Let the record show that it 
came from my file. 

THE COURT: All right. 

*• ■ - LTEINER: And I had it perhaps two weaks.l 

MR. MUMFORD: May the record also show that ji 
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your Honor did not direct that that be given. 

Our office voluntarily gave it notvithstanding 
the order from the Bench that it did not have to 
be produced. 

THE COURT* I think that is correct. 

MR. STEINER* 1 don't want to quibble over 
word*, but if you recall, your Honor sitting at 
this Bench directed Mr. Mumford to furnish it. 

THE COURT* We can't argue about it, what¬ 
ever I did. we have a memorandum here and you 
had it in your possession. 

MR. STEINER* Yes, I did. 

THE COURT* Whatever was said you have it. 

MR. STEINER* Will you answer the question 
please? 

CCIJRT* Was that a copy of the memorandum 
that you made? 

THE WITNESS* Yes, it is. 

THE COURT* Of the September 16, 1969, meet¬ 
ing? 

THE WITNESS: That is correct. 

. STEINER* 

Wasn't it at this meeting, Mr. Duchna, that you directed 
Hart and Mrs. Hart to make available to you their , 
safe deposit box in the bank? 


25 
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MR. M'-rCHD: ''oar Honor, I oo^^ct. pleaae. 
We are goino now to the proof. We a*e of 
line at this point. 

THE COURT: That's right. Mr. Steiner, he 
was put on the stand at my suggestion for a very 
limited purpose to see whether he y,ve the rights 
about which you raised a question and your examin¬ 
ation must be limited to that. 

MR. STEINER: Yes. 

THE COURT: We car.'t get into other natters 
now or we will all be confused. 


BY MR. STEINER: 

0 When you advised the taxpayer of his riyht 3 , did you 
read from that card, Mr. Duchna? 

A Yes, I did, Mr. Steiner. 

Q And what was Mr. Hart's response? 

j 

A That he understood. 

\ 

Q What else did he say? 

A I have nothing to hide. 

Q He didn't have an attorney at that time, did he? 

A No, he didn't, sir. 

Q And you advised him that the had a right to an attorney 

^ He was so advised when I read from the card, sir. 

Q 3y whom was he so aivised? 

a When i road from fhe card. li 


V 
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When you read that to hi*, what was his response, when ! 
you told him he had the right to an attorney? 

Mr * just said he understood his rights, sir. 

And that he had nothing to hide? 

Correct. 

And did he hide anything? 


No, 3 ir. 


HR. MUMFORD: Objection. 

THE COURT: He answered it. 

MR. MUMFORD: I don't know how he can answer 


MR. STEINER: I still don't know the nature 
of your objection. Brian, what is your objection? 

" 

MR. MUMFORD: To that question. 

the COURT: I overruled it, so we can move 


21 \ 


MR. STEINER: I am in accord with your Honor' 


ruling. 


nut COURT: That is delayed ruling, but I 


l«t it stand. 


BY MR. STEINER: 


In your report you referred to the audit, but we have 


to go on. 


the COURT: Mr. Steiner, you must know the 
purpose why this witness was put on. it was to 
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udtioi/ j our request that the warning was properly 
given, and you can cross-examine on that, bit you 
can’t get into other matters, now. 

V 

MR. STERNER: Very well. 

THE COURT: X am sure you appreciate that. 

MR. STEINER: Yea. I was hoping when I ran 
into something — 

THE COURT: You must have seer thrs ntm''ian- 
dum before? 

MR. STEINER: Yea, I have. I saw this last 
week or the week before. 

Nothing further, your Honor. 

THE COURT: All right, you may step down. 

(Witness excused.) 


DAVID T. SMITH, 
resuming the stand, having previously been duly 
sworn, testified further as follows: 


DIRECT EXAMINATION (CONTINUING) 


BY MR. MUMPORD: 


Mr. Smith, if we could go back, sir, please, to your 
telling us what Mr. Hart said, if anything during the 
course of the meetings that you had which began in 
September ard which were held at thi Internal Revenue 
Service office at Glens Falla, what he said to you with 
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u3C' .t o ai r methoi ol . - :k n and hi 3 payroll? 

' ‘ r a.i us _.,at ic ?<ept the hursciay and Friday 

receipts? ue use oay the cash payroll and had petty j 
cash, perhaps five dollars a week, and ne used ior his j 
own personal withdrawals, 'or oersonai expenses. He 
deposited into the bank his Monday. Tuesday and wed- 
nesday receipts on a Friday, and he also deposited his 
Saturday and Sunday receipts or. fionuay. 

C '* J " ie tcij yo ' J -’h'-ther he kept a record of these cash 
oa/n'-n 4 - s hat he rad'- to l,is employees? 
its, he kept a record. 

And did he tell yoji if he krot a record of the cash 
which he got for himself for his pe.sonal expenses? 
iie told us he did not keep such a record. 

Is it your testimony chat the remair.it,g portion of his 

receipts were deposited into his various ban* accounts? 

Yes. 

Did he tell you what Dank accounts he had? 

Yes. He nad , business chr .king account at she 1 ir 3 t 
at lor.al Bank of Glen? f alls and a personal checking 
account £t the First National dank cl Glens Falls, at.d 
during those years. in 1968. he opened a savings 
account at that bank. 

And is it from t i business or personal cneck. 

i-'* hunt tha* his but ines. or pei sonal • o- nr.es were 


“1 
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paid from? 


; 


r ioy were paid primarily from the business account, butj 
some were paid from the personal account. 

Did there come a time during the course of this 
investigation while you were under the supervision of 
Mr. Duehna that you discussed with Mr. Hart his busi¬ 
ness expenses? 

les. We discussed them many times, at many interviews. 
Did you also discuss with him his cancelled checks? 

Yes. 

And would you tell us what happened then, what trans¬ 
pired? 

1 We arranged his checks chronologically. 

MR. STEINER: i didn't hear that. Will you 
repeat that. 

THE WITNESS: We arranged his checks and 
listed them chronologically for the three years, 
and listed the payee and the amount of the check, 
and we left three columns blank for business 
expenses, personal expenses and payments of capita^ 
assets, and we asked Mr. Hart to come to the 
office and he identified each check and it was 

listed in the proper column as a business, personaJ. 
■*iR. MUMFORD: 

ion say he identitied each check. What do 


you mean by 
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that? 

He looked at each one and saiu that is was for either 

business, personal, or capital assets. 

MR. SrEINER: At this point I move for a 
direction of the Court to this witness to submit 
to me the memorandum or report that he then pre¬ 
pared as a result of this interview, to the end 
that I may examine it as the witness testifies. 

THE COURT: You are entitled to that at the 
end of his examination unless you already have it. 

MR. MUMFORD : He has it already. We gave 
him a memorandum of everything we had before the 
trial. He has it. 

MR. STEINER: If the witness is testifying tc 
the interview of September 16, that I have, and 
that is the one that was referred to while Mr. 
Duchna was on the stand. 

THE COURT: Mr. Mumford, are there any memo¬ 
randa of this witness? 

MR. MUMFORD: Mr. Smith signed as a witness— 
as having been present at each of these meetings 
under Special Agent Duchni'a name. They both 
signed each of the memorandums, any memoranda 
prepared by Mr. Duchna and Mr. Snith, and in fact 
they were signed and prepared and turned over to i 
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Mr. Steiner. H 

r HE COURT • Would they cover All the meet ings 
that they had? 

MR. MUMFORD: All of them. 

THE COURT: So you rauBt have those. 

MR. STEINER: If Mr. Muntford is referring to 
the paper that he submitted to me about two weeks 

: ! 

ago, two analyses of — I have never to my recol- 

j 

lection — 

THE COURT: Wait a minute. you have the 
September 16, memorandum? 

MR. STEINER: Yes. 

THE COURT: Do you have any others of the 
other meetings? 

MR. STEINER: Yea, X have others. 

THE COURT: That is the point we are trvinq 
to find out. How many others do you have of those! 
meetings. 

MR. STEINER: I have Exhibit 2, which is a 
memorandum made at one o'clock at the First 
National Bank of Glens Falls in connection with 
the safe deposit box. 

THE COURT: That is not Exhibit 2 in this 
case. We don't need any exhibit numbers. 

MR. STEINER: But I am, your llorvor, lo«. ki - j 
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for anything that might be helpful in connection 
with the analysis that the witness is testifying 
to. 

THE COURT: Mr. Mumford, do you tell me now 
that you gave Mr. Steiner copies of memoranda of 
each one of these meetings? 

MR. MUMFORD Everything I had, yes. 

THE C. .*Ii /-nd they were signed by the 
Special Agent and by Smith; is that correct? 

MR. MUMFORD: That is correct, your Honor. 

THE COURT: So you may continue your question-! 

ing. 

MR. STEINERi Before he does, your Honor, 

I think we are entitled to the relief under the 
Jenks Act. The witness has testified — 

THE CCXJRT: Under the Jenks Act, which is 
Title 18, Section 3500, you are entitled to any 
statement or memoranda after the witness finishes ' 
his testimony. Here you had thee before hand. 

MR. STEINER: I don't have them. I would be 
delighted to have your Honor or Mr. Scully show 
you these. These are what were submitted to me. J 

MR. MUMFORD; Your Honor, if Mr. Steiner can | 
find anything in these memorandum, .hat is the 
thing he has to bring about on cross-examination. 
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THE COURT: I want to know if these are the 

meetings that you furnished, of these two agents? 

MR. MUMFORD: Here they are. 

MR. STEINER: And none of have has the slighe^t 
reference to the analysis of personal checks or 
any other checks. It la so vital to this case. 

THE CCURT: That is a point for you. You 
can get into it on cross-exasiination. Right now 
we are resolving the problem of whether you had 
this memoranda furnished to you. It looks to me ■ 
like you did. The fact that they may not have 
certain chscka in there, that is tor you to point , 
oat. 

MR. STEINER: I don't want to dwell too long 

I 

on this, but the witness testified within the 
last 15 minutes that he reviewed with the defend¬ 
ant the analysis which showed personal checks, 

] 

business checks and so forth. 

THE COURT: That is his testimony. If you 
disagree with it, and you have something to contra¬ 
dict it, ask him on cross-examination. I know 
nothing about the case now except that I an here jj 
listening to the case with the jury. You may 
continue. As long as the testimony shows that 

II 

these were furmuhed under the Jenks Act and that ji 
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they were furnished before hand. 

BY MR. MUMFORD: 

Q I believe you testified, Mr. Sttith. that you met with 

Mr. Hlart and he went through and described or designate^ 
to you each check, whether it was spent in personal 
or business or on capital expenses; is that correct? 

A That is correct, yes. 

0 And this was true for each of the years 1966, ’67 and 
* 68 ? 

A Yes. 

Q And hav.ng done this, were you able to reach a conclu¬ 

sion as to what business expenses were as shown by his 
cancelled checks? 

A Well this — 

Q I will withdraw that. I have no objection if he says 
he reached a conclusion. 

A Yes. 

TUB COURTi Do you understand what he is 
asking you now? 

THB WITNESS: I would like the question read. 

WE COURT: Read the question. 

(The Court Reporter repeated the question as 
above recorded.) 

THE WITNESS: We added up all the business 


checks. 


1 
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MH. STEINER: I object, unless the witness 
answers that question yes or no. Ue either did 
reach a conclusion or he didn't. 

THE WITNESS: Yes, we reached a conclusion 
by adding up all the checks, by what the total 
business expenss was paid by check. 

BY MR. MUMFORD: 

Q For each year in question, did you compare with the 
total business expense, as showed by the cancelled 
checks, did you compare that with the business expenses 
that were reported on the tax return for each year? 

A Yes, we did coir pare them. 

Q And how did the figure as represented by the cancelled I 

checks compare with what was reported for business 
expenses? 

MR. STEINER: I object. It calls for a 
comparison, your Amor. I dislike as much as you 
do to hear me object — 

THE CCXJRTi i didn't say I disliked anything. 

I am here to rule. 

MR. STEINERt Well, I dislike to do it and 
I am confident the jury doesn't like it either. 

I have no objection to the witness stating what 
the figures were, what he found but merely giving 
us a comparison doesn't help us. It is only 
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misleading. He can say for the year 1966 he 
found business expenses to be whatever they were. 
And *67 I found such and such. 

THE COURTj i think. Mr. Mumford, you should 
do that with this witness or any other witness. 

MR. MUMPORDs I am not talking to Mr. Smith 
about his tax audit and tax deficiency. i want 
to get to his expertise and to the fact that there 
was a difference. As far as actual figures, we 
have numerous figures and they are going to came 
in check by check. We will get to that when we 
put Mr. Duchna on. i would like to put che case 
in my own order. 

THE CCSJRT. He can tell us whether there is 
a difference. 

MR. MOHRORDj He will. 

the COURT: I will take it subject to 
connection. 


19 I BY MR. MUMPORDs 


20 I Q 


Did you make the comparison? 

Yes. Each year we compared it with the total paid by 
check and the amount reported on the ledger, and we 
*ound the checks to be substantially 10 to 20 thousand 
dollars in each year above the expenses paid by check, 
which would have been paid by check aa against his 


I 
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ledger. 


So on his ledger he understated his business expenses; 


Yes. 




ll 


MR. STEINER: May I have the figures by which 
thia witness, this defendant understated his pay¬ 
ments. This is the first time I heard this. 

THE COURT: Overruled. I will take it subject! 
to connection. They have to particularize it and 
I think they will. 


MR. STEINER: Why wouldn 1 t this be the appro-j 
priate time. it could very well be the end of 
this case. The witness just testified that the 
defendant understated his payments. That means 
he overstated his 4 irnmt tsar. y 


T ® COURT! They have to prepare it. 

MR. STEINRR, This would be the ides time to 
bring this out. 

COURT: Mr. ftaith, tell us what you did? 
You took the cancelled checks he gave you. 

THE WITHERS: And we added up the business 
checks and compared them with the business expense: 
on the ledger, subtracted the cash payroll from 
the ledger which would have left the business 
checks, the business expenses paid by check and 
the checks we hsd added in our analysis added up I 
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to considerably more than the business expenses 
paid by checks on his ledger. 

BY MR. MUMFGRD: 

0 What effect would there be on the xeturn if Mr. Hart 
had entered all of his business expenses? 

A He would have ended up with less net profit or if he 
had a loss it would have increased his loss. 

Q Now with respect to the returns of 1966 and *7 and *8. 
what effect specifically would it have on these? 

A In 1966 his return had a loss, and this would have 

increased the loss. 

MR. STEINER: Would have increased a loss? 

THi WITNESS! Would have increased the loss. 

BY MR. MUMFORDt 

Q By how Much? 

A About 15 to 20 thousand dollars. 

Q And he also showed a loss, a greater loss — 

A In the neighborhood of perhaps $20,000. In 1967 his 

return showed a profit of approximately $8,000, and if 
we subtract this difference, this increased expenses 
then the return would have shown a substantial loss. 

In 1968 the return showed a loss and again you subtract 
this additional expense which would have increased that 
loss. 


25 


0 


As s 


Auditor what would this substantial loss, whst 
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effect would that have on you as a Tax Auditor, if in 
fact the business expense as appeared from the checks 
had been claimed? 

The return would probably be more likely to have been 
selected for audit because he would show a greater loss 
than it actually did. 

MR. STEINER: I hope, your Honor, I am not 
running out of bounds, but I am wondering if this 
is not an appropriate time to move for dismissal 
of the indictment. 

THE COURT: Is that your motion? Because I 
can't let you make a statement of that kind. What I 
is your action? 

NR. STEINER: Unless there is a tax deficiency 
we can't hold this man in court.. 

THE COURT: Is your motion to dismiss the 
indictment? 

MR. STRIKER: Yes. The witness himself has 
just testified there is no taxable income. 

THE COURT: I deny the motion. 

MR. STEINER: Unless there is taxable income 
there shouldn't have ever been an indictment. 

THE COURT: Motion denied. 

MR. STEINER: That is what I have been saying 


so long. 
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THF COURT* Metier: is domed. 


■-IR 


S'i fi.’ s Cy~. -c:.. 

. ML'MFORJ s 

During the years ''6. ’6 ana '»>&. xr. Smith, did you 

give Mr. Hart any creditsr 

Yes, u: computing his income tax I allowed him an 
inveFtioent rax credit for each year, 
what r *5 ar. investment tax ere' ;t? 

;»n invctif t tax credit i«= a cr-'dit toward hip income 
tax of 7 percent of a qualified investment, cost of 
deductible personal proper*:/, pure u>s ^ and plus any 
business service during the tax year. 

MR. MUMFORD: May I have a moment if your 
honor please? 

COURT* I think this might be a good 
t in . to t .ke our afternoon recess. 

MR. STEINFRs Yes. 

iHE COURT* Remember my instructions ladies 
and gentlemen. Don't talk no.it the case amongst 
yourselves until it is finally submitted to you 
for a decision. We xill take a ten minute recess. 

THE CCERK: The court stands in recess for 
ten minutes. 

(*Yh--reuoot. at this point a recess va« taken 
alter wiucn the trial was ri-cumeii.; 



247 


Excerpts of Minutes of Trial. 

David T. Smith for Plaintiff. Direct 
Tift -CXIRT: All right, Mr. Mum.ore. 


3 

t 

5 


/ 6 


8 

9 

10 

11 

12 
13 


It 


15 

16 


17 


18 

19 

20 
21 
22 

23 

24 


BY MP. MUMr'i KD: 

Q We were discussing, Mr. Smith, what the investment 

tax credits that you allowed or gave to Mr. dart -ere 
for the years in question. Do you recall what those 
figures were? 

A Mo, I do net recall the exact amounts. 

(Document marked as Government's Exhibit Ko. 
2-1 for identification.) 

BY MB. MUMFORDs 

Q I am showing you 2-1, Mr. Smith. Without reading from 

it, but reading to yourself, I ask you if that Exhibit 
marked for identification refrevhes your memory what 
the figures were? 

A Yes. For the year 1966 $259.31 ; for the year 1967 
it was $29.17; for the year 1968 it was $310.45. 

0 Did you discuss with Mr. Hart what his cost living 

expenses were during the year in question? 

A Yes. 

MB. STEIMEBi I have no objection to a yes 
or nc anuwer, but nothing other than that. 

THE WITNESS: Yes. 

BY ME. MUMFORDi 

Q And do you recall when it was that you spoke with him 


23 


about this? 
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*• •'.i j t ,ic i u s'. !i-*tcir»q and the subsequent meet- 
**»< »• 

W»iat did . v r. Hart tell you wun respect to his cost 
ox living exoensss? 

f’R. STLiMEisi I object on the ground it is 
incompetent, irrelevant and immaterial. This 
is a case based on bank aeposits, cash and 
expenditures, and has nothing wnatever to uo with 
his personal expenses. As I said before, your 
Honor, this is not a net worth case. 

THE COURT: No. Overruled. 

. MUMFORD: 

Did he tell you what hia estimate, his cost of living 
for each year was? 

Yes, he did tell us. 

What did he tell you? 

The amounts? 

What r'id he cay his estimate cost of living was? 

He said it cost him about ten thousand dollars a year 
to live. 

MR. STEINER: Three thousand? 

THE WTTNESS: Ten thousand, sir. 

MUMFORDi 

Do you kno* how many dependents Mr. Hart had in 196b, 

*7 and *9? 


I* 
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He h r< ’ •. wife afo a dependent cnii- 

Did you discuss with Hr. Hart whether or n'.t h- liad 

any cash on hand? 

MR. STETNER: I have no objection to a yea 
or no answer here. 


THE WITNESS: Yes. 


BY MR. MUMFORD: 


And what, did he tell you? 

MR. STEINER: I object on the ground it ia 
incompetent, irrelevant and immaterial, has nothin: 
whatever to do with the bank deposit case. 

THE COURT: Overruled. You may answer. 

THE WITNESS: He told me at the initial 
interview that he kept approximately a thousand 
dollars cash on hand at the beginning of this 
period. 


BY MR. MUMFORD: 


Did he tell you whether or not that amount varied from 

ti 

the beginning of each year to the end of each year? 

He told me it did not change substantially. 

Did you discuss with him the topic of loans? 


What cid he tell you? 

He told me he did loan some money in 1966. 
Do you remember to whom? 


i 
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Yea, to a William Rogers. 

william Rogers. Do you know whc William Roger*? is? 
I know William ftjgers is his son-in-law. 

Did ho tell you how much he loaned his son-in-law? 
He loaned him $500, and then $2,500. 

In what years were those? 


8 E Q 


Did you discuss with Mr. Hart whether he borrowed any 


money in the three years in question? 


10 I A 


He told us he did not borrow any money. 


13 I A 


Did you discuss with him whether he received any 
inheritances or gifts during those three years? 


It Q 


What did Mr. Hart tell you? 


15 I A 


He told me he had no gifts or inheritances. 


16 Q 


You discussed any other possible sources of income with 


Mr. Hart? 


18 I A 


Yes. I asked him and he said no he had no other source 


22 I A 


of income. 

Did Mr. Hart tell you the source of the fund of depositi 
into his various banking accounts? 


23 I Q 


Where did he say that money came from? 


24 I A 


Came from the operation of hin restaurant and bar. 


MH. M1JMPORD: I have no further questions. 


hxcerpts of Minutrvut I rial 
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your Honor. 


CROSS-EXAMINATION 


BY MR. STEINER: 


Mr. Smith, you knew that Mr. Hart borrowed $40,000 from 
the Firat National Bank of Glens Falla in 1965, did 


you not? 


MR. MUMFORD: Objection, your Honor. That is 
not a tax year in question. 

THE COURT: Well, he answered. I will let 


it stand. 


BY MR. F~EIHKR: 


When Mr. Mumford was telling you about borrowing, why 
didn't you say that to the Court and jury? 

I understood that the question was directed to the year: 


in question, '66, *67 and '68. 


But you knew in fairness to the question that you 
should have said that he had borrowed it. 


THE COURT: Don't answer. 


MR. MUMFORD: I object to the form of the 
question. 

THE COURT: Sustained. The form is very 
objectionable and unfair. 


BY MR. STEINER: 


Did you verify the investment credits, Mr. Smith? 


• V 


' , 
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I computed it from information on the tax return 

■ 

*7URT: Tell us again what you mean by 

investment credit. 

I 

THE WITNESS: An investment credit was a 7 
percent credit allowed against the income tax based 
on the cost of qualified deductible personal pro¬ 
perty used in the business which was purchased and 
placed in eervice in that business during the 
given taxable year. 


BY UK. STEINER: 


And the amount of the investment credit, the percentage, 
is based on the exhaustible life of the asset? 

Yas. it is. 

Did you go into each of the assets that the defendant |j 
acquired to determine the exhaustible life? 

I accepted the lives given on the tax returns 
Do you have a schedule here that will show you. show 
us whether or not that investment credit was properly 
computed? 

I have an audit report. 

Lmt me see it. 

| 

1 do not have it wit! me. sir. 

THE COURT: Can you pick it out, Mr. Mumford? i 
(Hr. Mumfords hands document to Counsel.) 


BY MR. STEINERj 
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0 Before we get into the computations, what ia the 

difference, Mr. Smith, between a credit and a deduction? 

A A deduction, a business deduction la .aken from gross 

receipts. A personal deduction is taken from adjusted 
gross income to arrive at taxable Income. A credit 
ia subtracted from any tax. 

Q So a credit is dollar for dollar just as though the 
taxpayer issued his own check in the amount of that 
credit; is that correct? 

A Nell, it reduces his tax liability. 

0 It reduces it dollar for dollar does It not, eo if a 

taxpayer owed $358 and had am investment credit of 
$358, that would wipe out his tax completely? 

A Tee. 

Q And if be had a tax of $358 and the credit was $360, 
he would be entitled to a refund of $2? 

A Hot directly- He would have to carry it back threa 

years to a preceding tax liability. The refund would 
apply only against a prior paid tax. 

Q So if a taxpayer was entitled to an investment credit 

in the year 1968 of “X* dollars and all that credit was 
not needed for that year, then you coulC carry it back, 
could you not? 

A Yea. 


Q 


And would you have carried it back to when? 
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Three years. 

So you could carry it back to '65. and if you didn't 
bm 4 It there would you jm it in '66? 


And if you didn't need it in '66 you could carry it to 


Did you do that? 


Show us how you did it, Mr. smith. 
If I could refresh ay neaory — 


MR. MUMPORD: I object to that unless these 
are the computations we are talking about. This 
iB not an exhibit which is marked for identifica¬ 
tion, and I object on these grounds that it per¬ 
tains to civil liability. The criminal are 
different figures. 

MR. STEINEP.: There ia no difference. 

THE COURT: Whxt ia that. Government's 
Exhibit 2-1? 

MR. MUMFORD: It was only marked for 
identification to refresh his aasorv 


THE COURT I He wants to use it again to 
refrssh his memory. 


MR. MUMPORDi But this line of questioning is 


1 v 
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goinq to tilt tax computation that is a civil 

Computation. 

MR. STEINER: Your Honor, it would do us all 
a service if we clarified -- 

THE COURT: It would be better to let it j.n, 
MR. STEINER: Mr. Mumford just made a state¬ 
ment that there is a difference in dollars between 
a criminal liability and civil liability. 

THE COURT: We don’t want too much discussion 
about the propositions of the taxes, civil and 
criminal. 

MR. STEINER: rirst, there is no difference 
in dollars whether it is civil or criminal, it is 
the same thing. 

THE COURT: You are going bo address yourself 
to this exhibit? 

MR. STEINER: Yes. 

THE COURT: We want to stay within the ccn 
fines of this case. 

BY MR. STEINER: 

Q What was the asiount. Mr. Smith, of the investment 
credit for the calendar year 1968? 

A $310.45. 

0 What did you do with it? 

h 1 subtracted that from his income tax liability. 


i 
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Show ua your memorandum or report on which you creditedf 
the taxpayer $310.45. 

I 

You have it there, air. 

You show me. 

Yea. 

(Banda document to witneas.) 

I may need the other part. air. for the year 1968. 

Yea. 1968. $310.65. 

I 

MR. MUMFORD: Can we have what tax year we 
are talking about? 

MR. STEINER: What tax, Brian? J 

MR. MUMFORD: What tax year? 

MR. STEINER: 1968. 

THE WITNESS: Yea, I have it here, air. 

MR. STEINER: 

T ^ e reason 1 picked *68 it haa a carry back three yeara 
and a carry forward. 

Here ia the computation that ahowa where $310.45 waa 
aubtracted (indicating). 

Did you personally make that computation? 

Yea, air. 

And ahow ua now, Mr. Smith, your work product which 
carriea the computation in thia amount. 

(Indicating) w®ll here ia the computation. This shows 
the dollar amount of the investment and the applicable 
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percent 4 .tc and then tin 7 p*- ent. 

Now "hi w u- how you arrive 4* $4.4 IS re or-renta c 

* li 

the cost of assets subject to a depreciation based on 
eight or more years. 

KP. MUMFORD: Objection, your Honor. 

THE COURT* Sustained. 

MR. STEINERs This is cross-examination, your 
Honor. 

THE COURT: Sustained. 

MR. STEINER: By that do I understand he 
doesn't have to show how he arrived at the $310, 
which is nothing other than a conclusion? 

THE COURT: Well, the $310, Mr. Smith, tell 
us what significance that has in this prosecution. 

THE WITNESS: It was ui.ed in determining what 
the credit tax liability was because Mr. Hart was 
entitled to a credit. 

THE COURT: And did you credit that to the 
taxpayer? 

THE WITNESS: Yes. 

MR. STEINER: Did he just take it out of the 

1 

air? Unless he can tell us how he arrived at 
$310, it could have been more, it could have been P 

less. 


THE COURT: Could it have been more under 
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your computation? 

THE WITNESS: No, sir. 

THE COURT: Is your computation correct ir 
your judgnu*.t? 


THE WITNESS: Yes, it is. 


BY Nit. STEINERi 


If it could not ha^-e been more, than you must have a 
worksheet that shows the assets acquired, their 
exhaustible life and the total, otherwise you could not 
have computed the investment credit. 

I did the computation of this investment credit from 
the information which was taken from the tax return for 
1968. 

II 

Show us your computation. 

I have no computation to show, sir. 

So if the assets acquired in 1968 subject to the lnvest-l 


■ent credit, namely personal property with an axhaaatib] 
life of we will say eight years or more would have been 
7 P* rc#nt » this acquisition has exceeded 44 hundred 
hnd 35 dollars, the investment would have been larger, 
wouldn't it? 

Yea, it would. 

And it could vary wall have wiped out any purported 
tax that was then boing considered? 

MR. MtiMFORD: Objection. 
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MR. STEINERt Cross-exaraination. 

THE COURT: I will let him answer. 

THE WITNESSt There is s limitation on the 

investment credit. 

BY MR. STEINLA: 

Q What is that limitation? 

A Twenty thousand dolltrs of investme.»c. 

Q As I 3ay by the vaguest imagination this Defendant Hart 
was 1labile for an income tax in 1968 of $20,000 — 

I 

MR. MUMFORD: Objection. 

! 

THE COURT: Sustained. 

MR. STEINER: Cross-examination, your Honor. 

II 

He just said — 

TOE COURT: I sustained the objection. 

EY MR. STEINERi 

Q You testified, Mr, Smith, on direct examination that 

the business expenses taken from the tax, your analysis 
of the tax, showed that the amount actually expended 
exceeded the amount deducted on the return, did you 
not? 

A Yes. 

Q And that went for the whole three years? 

A That is correct. 

Q Now then, may I see your work product that would have 

wiped out the purported tax for each of those three 


asm 
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years? 


aR. MUMFORD: Object to the fora of tne 


question. 


MR. STEINER: Cross-exam ^nation. 


THE COURT: I am not sure what you mean by 


work product. 


MR. STEINER: His worksheet. The Revenue 


Agent's. 


THE COURT: First ask if he has any. I don’t 


know if'he has any. 


MR. STEINER: I will find out. 


THE COURT: That is the best way to find out. 


BY MR. STEINER: 


You testified that you made three analyses, did you not^ 


With the Special Agent. 


One analysis for '66. another for '67 and one for '68 


and you aleo determined, did you not, that in each year 


the actual expenditures by check exceeded the deductioni 


on the tax return? 


Now, Z want to know by what asx>unt each of the analyses 


wiped out the income tax for its respective year. 


MR. MUMFORD i Object to the fora of the 


question. 


THE COURT: Tell me why now. because I don't 


* 


r 
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I 

know vo are getting into heavy going. 




•1 

MR. MVMFORD; Ho it* inferring that tb's 




1 

understatement of business expenses is going to 




1 

wipe out alL tax lien of the Defendant, and that 




J 

s not what the testimony is and not what the fact< 




6 

are. 




7 

THE COURT: Let this witness testify and 




8 

explain it. 




9 

MR. STEINER: This might be an appropriate 




!0 

time, your Honor, to have the record read back. 




II 

If I understood the witness clearly, and I think 




12 

I did, he testified that there was no taxable 

V 



13 

income for * 66 , ’67 and ’ 68 , which was a surprise 




It 

to me, because I thought there was. Whereupon I 

! 



r> 

immediately rose and move to dismiss the indict¬ 




16 

ment because from that if there be no taxable 

1 

| 



ir 

income there can be no criminal charge or any 




18 

other charge. 




19 

THE COURT: I don’t know. is that a question 




20 

to the witness or to me? I don’t know. 




21 

MR. STEINER: I don’t know. 




>'» 

THE COURT: It is a statement I think. 




»*> 

MR. MUMfORD: It is a summation. 

1 



21 

THE COURT: It is a summation. 




J") 

i 

MR. STEINERs My grandchild might hava a name 
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for it. 


THE COURTi Here is a witness here. He is 
trained, and you are accepting him as a nan know¬ 
ledgeable in this business. 

HR. STEINER: I will continue ay cross— 
exaaination. 

BY MR. STRIKERi 

Q Isn t it a fact, Mr. .Mith, that you testified on 

direct examination that your analysis and Mr. Duchna's 
analysis for the years *66, '67 and *68 showed that 
the Defendant Hart, Harry Hart, had greater business 
expenses than he actually deducted? 

A Yes, that I did. 

® ** n It a fact, Mr. Smith, that right back of that 

you testified there was no taxable income for ‘66, ‘67 
or *68? 

* 1 taatified that if these other expenses had been 

subtracted there would have been no taxable income. 

^ ^ould have been no taxable income? 


And that was right when i moved to dismiss the indict¬ 
ment because witliout taxable Income there can be no 
crimiaal charge, civil or any other. 

THE COURTi Is that your answer, that there 
could be no charge, Mr. Agent? 
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THE WITNESS: No. No. 

THE COURT: Explain that. 

THE WITNESS: We have been discussing the 
expenses. We have not discussed receipts. 


BY MR. STEINER: 


But you testified within the last ten minutes that the 
excess expenses would have wiped out the taxable income 
and would have reduced it to zero? 

If the taxable income and the return but if the gross 

i 

receipts on the return had been accepted without 

I 

adjustment. * 

| 

You didn't say that. 


Now, tell us the amount of any gross receipts that wereii 
understated. 

I can't give you the exact dollar amount without 


refreshing ray memory, but I can give you an approxima¬ 


tion. 


I don't want an approximation. You have a work product* 
Isn't it a fact that you checked the cash receipts booxf 
day-by-day for three years? 


Did you find one single penny wrong in the amount this 
man entered on his cash recipt book from the tapes or 
anything else that you checked? 
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No, because there were no tapes available. 

Why weren't tapes available? 

Mr. Hart told us he did not keep the tapes. 

What else did he say? 

He said he recorded them in his book and discarded them 
because ha had no further need of them. 

What else did he say about the Fire Commissioner? 

i 

He told us sone years pasj he had a small fire and the 
Fire Commissioner had told him to clean out those 

records. 

U 

Didn't the Pire Commissioner according to Mr. Hart, 

1 

tell him that the cash register tapes were a fire 


hazard? 

He stated that those records were a hazard. 

And to clean them out? 

Yes. 

And not keep them in the cellar? 

Yes. 

That was the cellar of his restaurant? 

The cellar of his restaurant, right. 

During your examination you had reason to check the 
Sales Tax, did you not? 

We to<?k the Sales Tax into consideration. We did not 
adjust it. Mr. Hart told us he did not include it in 

income and did not deduct it as an expense. 

***** 
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Vou arc sure that he told you he did not include it 


in incotoe? 

Yes. 

How would he have known the Sales Tax? 

He kept a separate tally of the Sales Tax. 

Did you examine the separate talley of the Sales Tax? 
No, sir. 

When you exastxned his cash receipts books day-by-day 
for all these days, was there a deduction in any one 
instance of the Sales Tax? 

No. The gross receipts for both the bar and restaurant ; 

hia business were reported separately. Mr. 

Hart said that presented the gross sales of each of 
those businesses without the Sales Tax. 

Was the 8ales Tax deducted as an expense? 

On the return? No, sir. 

How do you know that the receipts did not include the 
Sales Tax? 

There was no way of verifying it. I don't know. 

But you did go to the hank, didn't you? You went to 
the first National and did get the receipts day-by-day? 

I went in the sense that I accompanied Mr. Duchna. 

And didn't you find, Mr. Smith, that the Sales Tax 
was deposited twicu every week in the First National 
Bank of Glens Falls? 
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A Yes. 

0 Now X ask you as a Revenue Agent who is supposed to be 
fair with the taxpayer, did you give Mr. Hart credit 
for the Sales Tax? 

A The payments of the Sales Tax were allowed to him when 
he wrote a check to reimburse the State. 

Q Where was the Sales Tax allowed to him? Show me on the 

return, Mr. Smith. I now show you Government's Exhibit 
1-1, being the individual income tax return of Harry 
F. and Frances Hart for the calendard year 1966, and 
I ask you to examine it thoroughly and tell the Court 

and jury where, if anywhere, the Sales Tax was deducted. 

1 

A The Sales Tax was not deducted on the return. 

Q I aos» show you the same for 1967 and ask you to examine 
’t thoroughly and tell us the Court and jury whether 
or not the Sales Tax was deducted? 

A No, the Sales Tax was not deducted. 

Q I show you the return for '68 and ask you to go through i 

the same steps. 

A The Sales Tax was not deducted. 

Q Do you know the rates of the Sales Tax for those three 
years? 

A I don't remember them, sir. 

Q They were substantial? 

A In '66 I think it was 2 percent, in the City of Glens 
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IT 

Falls. 

Q How about Warren County? 

A I believe it was 2 percent in '66. It began to increaai t 

but I don't know how high it increased to *68. 

Q So you Bight reasonable expect the Sales Tax to be that 

iBposed by the City of Glens Falls and the County of 
Warren? 

A Yes. 

Q In examining the return for 1966 and as a Tax Technician 

or were you then an Internal Revenue Agent? 

A No, I was a Tax Technician, or Auditor. 

Q In 1966 you were a Tax Technician? 

A Yes. 

Q Faniliar of course with the tax laws or you wouldn't bell 

a Tax Technician! am I correct? 

A Yes. 

Q You did observe that Mr. Hart and Mrs. Hart had 

acquired a property on Hudson Avenue fairly close to 
their restaurant and that acquisition was in 1963? 

Does that help you at all? 

A I remember, yes. 

Q Now then will you tell the Court and jury what you 
found in connection with that property? 

MR. MUMFORDi Objection, your Honor. This 
is immaterial. 1963. It is not a tax year. 
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MR. STEINER: We are going to find that — 

I will connect it if you will lot the witness — 

I am sure I will connect it very quickly. 

r iB COURT: The point is he saya it was 
iaaaaterial. We are talking about 1963? 

MR. 8TEINBR: That's right. 

THE COURTi What bearing does it have on thes< 
tax years? 

MR. STEINER: A very important part, because 
the structure was raxed, demolished in '66 and 
unfortunately it was not noted on the tax return. 

THE COURT: Mr. Steiner, you should not make 
those statements. 

MR. STRIKER: When you hear it, you yourself 
will be surprised that it could happen in this 

| 

day and age where an expert makes a return — 

MR. MUMFORD: I object to this whole line. 

THE COURT: Sustained. You have to be vary 
careful. This is a criminal prosecution and I am ; 
going to be here and preside fairly. We can't 
have a seminar on tax laws of the United States. I 
We are here on three counts. 

MR. STEINER: The seminar should have occur¬ 
red before. What happened is — 

THE COURT: We are not having one now. That 
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is the point, Mr. Steiner. 

BY MR. STEINERi 

Q Mr. Sliith, as a Tax Technician I now show you Schedule 
D - I can't see it but it haa to be Schedule 0 - of 
Fora 1040 for the calendar year 1966, and ask you to 
examine and read line 13 to the Court and jury. 

A Do you want the whole read or just the dollar amount 
thereon? 

Q Whatever you want. 

A It says if line 10 shows a loss enter here, and there 

was $1,000 entered there. 

Q In other words, the preparer of that return, who was 

not Mr. Hart or Mrs. Hart, took a d-'duction of $1,000» 
is that correct? 

A Yes. 

Q What should that deduction have been? 

A Zero. 

Q What? 

A Zero. 

Q Zero? 

A Yes, sir. 

Q Zero? 

A Yes. 

Q And you are with the Internal Revenue Service? 

A Yes, sir. 
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THE COURT; ’/es, k he is. Mr. Steiner, you j, 
know he is with the Internal Revenue Service, and 
there is no question about it. At least we 
established that. 

MR. 6 TEINERi The answer "zero" is so wierd. 

TICK COURT: He said it. That is his testimony . 
You can’t characterize his testimony. This is 
what this man has said under oath and is telling 
us, and you have to accept it unless he is guilty 
of perjury. 

BY MR. RTBINKRt 

Q You found, did you not, by examining the return for 
1965, that the property had been acquired in *637 

A Yes. 

Q You also found that it was rented for three years prior 

to its demolition? j 

A I do not recall that, air. 

Q Didn't you examine the taxpayer’s returns for prior 

years? 

MR. MtJMFORD: Objection to any prior years 

I 

MR. STEINER: Cross-examination, your Honor. 

| 

THE COURT; I will let him answer. Did you? 

THE IfITWESSt I didn’t thoroughly examine 

therm. 

BY MR. STEINER: 
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You didn't thoroughly examine them? 

I did not audit them. 

But you ran into a deduction of $1,000 and thought it 
should be zero. Didn't that prompt you to make a 
report to your superior? 


A No, sir. Make a report to my superior? 

Q You mean you would have given away our money where a 

taxpayer had taken a deduction of a thousand dollars 
and shouldn't have taken any? 

J HR. MUMFCRD: Objected. 

THE COURT: Sustained. Did you give away || 
the taxpayer's money? 

• THE WITNESS: No, sir. 



MR. STEINER: 

But you were telling us here, weren't you. that the 

taxpayer took a deduction of $1,000 and he should have 
taken zero: isn't that so? 

Yes, he should have claimed no deduction. 

What did you do about that? 

I made an adjustment in my civil report. 

When you say your civil report on which you made the 
deduction — 

This is a different report that we have seen previously 
Here is the so-called preliminary statement dated 
June 10, 1972. 
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MR. MLJMFORDi Objection, your Honor. It is 
not in evidence. 

THE COURTi Is it marked? I guess it is. 

MR. STEINERi I don't know. They referred 
to it. 

THE COURT! Marked for identification on the 
first page. 

MR. STEINERi It is Government's 2-4 in 
evidence, for identification. 

j 

THE COURT! He may look at it. 

MR. MUMFORDi I just don't want Mr. Steiner 
reading from it. s I don't think it is proper. 

THE COURTi Do you know what he is asking 
you now, Mr. Smith? 

THE WITNESS! Yes, I do. Here is an adjust¬ 
ment of that $1,000, sir (indicating). 

BY MR. STEINER! 

0 And now isn't it a fact that the regulations and the jj 
rules of the Service require you to be impartial? 

A Yes, sir. 

Q And if a taxpayer is entitled to "X* dollars you should! 

give him that? 

A Exactly. 

Q Isn't that so? 

A Yes, sir. 



v_ 


275 

Excerpts of Minutes of Trial. 

David T. Smith tor Plaintiff. Cross. 

Q And you are neither to favor the Government or favor 
the taxpayer? 

A Yes. 

Q Now, I ask you to look at Schedule D of form 1040 and 
tell the Court and jury how much that credit should 

i 

have been. 

THE COURTi Which one 1040? 

MR. STEINER: The 1040 for *66. 

THE CGURT: What is the Exhibit number on it, 
so we know. 

BY MR. STEINERi 

I 

Q I ask you to look at the Schedule line 5. tell the 

Court and jury the amount of loss as a result of the 
demolition of the property. 

THE COURT: We are not clear yet. What 
Exhibit number is it? 

MR. STEINER: The Exhibit is 1-1, your Honor. 
THE COURT: Thank you. 

MR. STEINER: In evidence. 

THE WITNESS: On line 5, it says "realty*. 

BY MR. STEINER: 

Q That is the one. 

THE COURT: Read it. 

THE WITNESS: Realty at 72 Hudson Avenue, 

Glens Palls, razed for parking lot. And he claims 
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• loss of $8,319.31. 


BY MR. STEIHBR: 


And now then why didn’t you give Mr. Hart and Mrs. Hart! 
credit for $8,319? 

Because they bought the property with the intention of : 
rsaking a parking lot. 

You know, do you not, that they owned it for three year|, 
they collected rent for three years, or don’t you know?. 


I am not sure, sir. 

But you are a Tax Technician and you must have looked 
at their returns and made that observation? 

I honestly do not recall whether or not or how much if 
any was rent. 

Did Mr. Hart tell you that he bought it to tear it 
down? 

He told us he bought it with the intention of making 
a parking lot. 

Isn't it a fact that — when did he tell you that? 

I do not remember the exact meeting. 

Who was present when he told you anything like that? 
Mr. Duchna. 


Isn’t it a fact that he owned the property for three 
years, that he collected rent and drew off a 3 mall 


A 


return, yes or no on that? 

I can’t honestly say if I remember whether or not he 
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Isn’t it a fact that hie business grew and the time 
came when they needed additional parking space? 

The business did show it did grow in size during the 

years. 

The business did grow because the volume went up each 
year? 


Some eighteen thousand dollars between ’67 and *68j 
right? 

I can't say. 

And the same amount between '66 and *67? 


It was a substantial amount. 


Had a greater growth each year? 


Didn't you inquire as a fair tax examiner for the 
Internal Revenue Service whether or not this demolition 
was deductible entirely, namely $8,319? 

I raised the question in my mind, yea. 

Only in your mind. Whom did you discuss it with? 

I would have discussed it with Mr. Duchna. 

Then you would have it in your report? 

It could be. 

You have to report it to Intelligence? 

Our written reports only are made when the taxpayer. 


7 
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Mr. Hart in this case, was present. We did not make 
a memorandum of our individual meetings. 

You took it up with Mr. Duchna? 

Yes. 

What did Mr. Duchna 8'uy? 

He said do what the tax laws require in this situation. 
What do the tax laws require under these circumstances? 
The tax law requires that when a land is acquired with 
a building on it and the intent is to demolish the 
building, that the value of the building and the cost 
of demolition is to be added to the value of the land. 
Now, when the property is held for investment and held 
three years, you as an expert in taxation must know 
whether or not the loss is fully deductible? 

Yes, I know. 

Do you knew? 

Yes, I knew. 

Now, I ask you was that loss fully deductible? 

No, sir. 

You are saying now that that should have been zero? 

THE COURT! That is his testimony. 

As I explained, the tax law — 

That is his testimony, and you are an Internal Revenue 
Agent? 

Yes. 



\ 


(V 
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f 

Q Who wa- your boss? 

A Y.y sup'-i'- isor at that time was Robert Jacolson. 

Q Where is he located? 

A In the Albany office of the Internal V . ;na<> £ e r ice. 

Q What is his title? 

A He was at that time the Group Supervisor. 

Q Where is he now? 

MR. MUMFORD: Objection, your Honor. That 
is irrelevant. 

MR. STI.tneR: Oh, this is so important. 

I 

THE COURT: Wait a minute. I will allow you | 
to ask him where are these people. 

THE WITNESS: Mr. Jacobaon is still working 
around the Albany office. I believe he is a 
Revenue ent. 

BY MR. STEINER: 

Q A Revenue Agent would merely be- a collector who dotin' 
make examinations? 

A No. A Revenue Officer is the one who goes to the party 

The Revenue Agent examines and audits the reports of 
partnerships, corporations, individuals. 

Q So if a Croup Supervisor now becomes a Revenue Officer 

it is a demotion? 

A He becamf a Revenue Agent. 

Q He was a Supervisor, now he moves down to an Agent? 
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He was a Supervisor and checks auditors. 

What is he now? 

A Revenue Agent. 

You said he was an Officer before. 

If I did, I misspoke. 

‘There is a difference, isn't there? 

Yes, there is. 

A tremendous difference? 

Very much. 

You testified, did you not, tnat Mr. Hart loaned his 
son-in-law. Bill Rogers, first $500? 

Yes, sir. 

What year was that? 

1966. 

And then he loaned him Borne more money? 

He made a loan to William Rogers and his wife, Mary 
Ann. 

When? 

In 1966. 

How much? 

$2,500. 

So he loaned them in all $3,000? 

Yes. 

How did Rogers agree to pay it back? 

There was no specific agreement that we could determine 
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Did he pay it back? 

The $500 Mr. Kart said might have been partly paid 
back at that time. 

This case is baaed on bank deposits, is it not? 

Yes. 

|| 

Show as where you gave the defendant credit for repay- 
menta by hia son-in-law? 

There were no specific repayments, and we determined 
there was none. 

There were no repayments? 

No. 

Did you inquire? 

Yea, of Mr. Hart. 

When did you inquire? 

At one or more of the meetings of Mr. Hart, Mr. Duchna 
and myself. I do not remember the date. 

Period of time elapsed between the loan of $500 
and the additional loan of twenty-five hundred dollars?!! 
Posilbly five months. One was early in the year and 
one was in June. 

Do you find checks here that represent both loans? 

No, sir, I did not find the checks. 

Let me see your record that shows, your worksheet that 
shows -- just add up the amount of these loans and 
hopefully the understanding as to repayment? 
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A I do not have the worksheets, sir. 

Q Old you ever have any worksheets? 

A Yes. I did. 

Q Where are they? 

A I used the worksheets prepared by the Specisl Agent in 

preparing my report. 

MR. MUMFORDi Are we talking about a 
memorandum? 

MR. STEINER: No, his worksheets. He couldn' 
make a tax audit without a worksheet. It is 
impossible. I aw entitled to see that worksheet. 

I want to see whether or not this defendant was 
given credit for the repayments, if any. Maybe 
there weren't any repayments. 

THE COURTi Again, let's find out if had 
worksheets. 

THE WITNESS: I do not have any myself. I 
used the Special Agent's work papers. 

BY MR. STEINERi 

Q As a Tax Technician you had to have worksheets. 

A I had them during the civil audit, but when it was 

referred to Mr. Duchna of the Intelligence Division, 

I followed his direction. 

Q And where are the worksheets, your work product, made 
during your civil audit? 
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A They ere with the civil record. And I dr r.ot know, 

sir. 

0 Did you turn them over to your boss? 

A Yes. I forwerded them to ray supericr. 

Q Who was your superior then? 

A Mr. Robert Jacobson. 

0 In Albany? 

I 

A In Albany. 

Q Now a Revenue Agent or Revenue Officer? 

A A Revenue Agent. 

THE COURTi There are two loans. $500 and 
25 hundred dollars? 

THE WITNE 881 Yes. 

THE COURTi Did you see those checks? 

THE WITNES 81 Yes, I saw those checks. 

THE COURT: Did you talk to Mr. Hart about 
repayaent? 

THE WITNESSs Mr. Duchna talked to hira about 1 
repayment, and I was present. 

THE COURTi What did he say about it? 

THE WITNESS: Mr. Hart was vague on the repayj- 
ment of the $500 loan. 

MR. STEINER! Repeat that. 

THE WlTNB8Si Mr. Bart was vague on the 


repayment of the $500 loan. 
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THE COURT< What did he aay about the other 

one? 

THE WITNESS< He said that had not been 
repaid yet. 

BY MR. STEINERi 

Q Did you tell the taxpayer if it was not repaid he was 

entitled to have it as a deduction, either as a bad 
debt or a capital loss? 

A No, sir, I did not tell him that. 

Q But you knew that to be a fact? 

A So, sir. 

Q You mean to say under oath as a Tax Technician of the 
Internal Revenue Service that you don't know that the 
non-repayment of a loan could very well constitute a 
deduction in this situation? 

A A family relationship with no formal note, no demand 

for payment, it would not constitute a bad debt in any j 
of the years in question. 

Q Is there a destinction in the tax law, and I address 
this to you as an expert, is there a destinction in 
the tax law in regard to a loan which is made to member i 
of a family? 

A Loans made to members of a family have to be well 

documented to establish that it would be deducted as a : 
bad debt. 
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This was well documented by a check? 

There were two checks when he gave the money, but no 

note as such with a specific time of repayment. 

When you finished your examination on June 22 or 26, 

1972, a period of six years have elapsed. Have the 

loans, the two loans, one of $500 and one of 25 hundred 

been repaid? 

1 know the 25 hundred has not been repaid at the end 

I 

of *68. 

So the statute of limitations of six years had expired 
or was about to expire? 

The statute of limitations show a bad debt is deter¬ 
mined when the debt was determined to be bad. 

When was this determined to be bad? 

It was not determined in the years *66, '67 or '68. 

You mean the six year statute began to run when Mr. 

a 

Hart loaned his son-in-law the $500 and then 25 hundred 
No, sir, no. As I understand the law, the law states 
that the debt becomes bad when there is no possibility 
of collecting it. 

That is the deduction could be made when it is ascer¬ 
tained to be worthless or uncollectible? 

That's right. 

When does the six year statute begin to run? 


I don't know. 
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Q Did you have business law? 

A No, sir. 

Q You had tax law? 

A Yes. 

Q You know when the six year statute starts? 

A No, sir. 

MJR. MUMFORD: Object, ne already answered 
that question. 

MR. STEINER: It is incredible, your Honor, 

| 

that this man — 

MR. MUMFORDs I object to all these side 
remarks. 

MR. STEINERi (Continuing) — that this man 
who is an expert on Internal Revenue — 

THE COURT: Are you accepting him as an 
expert? i 

MR. STEINER: No, that would be the last 
thing I will do, based on some of the answers I 
am now getting. 

THE COURT: You are asking questions as an 
expert. 

MR. STEINER: I am addressing this to him as I 
an Internal Revenue man who should be expert in 
this particular subject, and when he says he 
doesn't know when the statute of limitations begin! 
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1 

to run, I couldn't possibly accept hij* as an 

1 

o 

expert. 



THE COURTi I don't know either. 


4 

MR. STEINER; And you are holding me now _ 


S 

THE COURT: I am not at all. He said he 


6 

doesn't know and that is it. 


7 

MR. STEINER: X thought you were giving me 


8 

the works. 


9 

BY MR. STEINER: 

|| 

10 

Q Assuming that the six year statute of limitations began 


II 

to run when the loans were made, and you have ay 


12 

assurance that it did, and I am an expert, now then I 


13 

ask you what would you have done in the year in 1972 


14 

when you realised that the six years have either expire^ 


IS 

or was about to expire? 


16 

MR. MUMEORD: Objection, your Honor. 


17 

THE COURT: I am inclined to sustain.it. 


18 

because we are getting far afield. Did you know 


19 

about this debt in 1972 or did you find out about 


20 

it in '68? 


21 

THE WITNESS: We found out about it in 1969, 


22 

when we were with Mr. Duchna. 


23 

THE COURT: What did he tell you about it? 


24 

THE WITNESS: He said he loaned sane money to 


23 

his son in-law and daughter. 
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1 

I 

THE COURT { DH he tell you that it was a 

o 

bad debt? 

1 

THE WITNESS: No, sir. 

l 

BY MR. STEINERi 

5 

0 And you were in on the examination procedure preceding 

6 

the indictment that waa in June, 1972, several daya 

7 

before the indictment? 

8 

A Yea, air. 

9 

Q Now then, six years have elapsed or waa about to elapse* 

10 

and I am asking you whether or not you considered givina 

11 

the Defendant, the taxpayer, credit for the unpaid 

12 

balance which would be barred by the statute of 

13 

, 

limitation? 

It 

A No, sir. 

15 

MR. MUMJPORDi objection, your Honor. 

16 

THE COURTt He answered. He said “no, sir". 

17 

MR. STEINER: He didn’t give him any credit 

18 

for it. 

19 

MR. MUMEORDi May the record also be clear. 

20 

Mr. Steiner has testified inaccurately as to the 

21 

date of the indictment. 

22 

THE COURT! It is *73. isn’t it? 

* I 

23 

MR. MUMFORD: He said it was in June, *72. 

24 

MR. STEINER: I am mistaken, yes. Your Honor! 

2 5 

I am mistaken. It was later. The letter from 
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Intelligence — 

MR. MJMFCRD: We don't need his testimony if 
your Honor please. 


THE COURT: All right. 


BY MR. STEINER: 


You testified that the taxpayer had a thousand dollars 
in cash on hand, did you not? 

That is \ «t he told me. 

Where was tnat located? 

He said he kept it in his business. It was the normal 
business money. 

That is known as a cash fund? 

Yes, sir. 

But you didn't say that to the jury. 

No, I did not use the term "cash fund". 

lBn 't it a common practice for a business to have a 

cash fund? 

In my opinion, I never referred to it as a cash fund. 


I have nc quarrel with that. What is the purpose of 
cash on hand? 

To begin the operation of the daily business. 

And cash checks for customers? 

Possibly. 

And employees in the area bring 4n their chocks and hav< 
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1 


then cashed? 

X. 

i 1 



*■> 

A 

In :rma businesses, yes. 



Q 

Dlu you consider a thousand dollars excessive for a 


i 


business that does two hundred and some thousand dollar i 


5 


a year? 

“ ^ 

6 

A 

Mo, sir. 

";4 

> / 

•t 

Q 

Mot at all. Do you know how the $40,000 loan was 

8 


handled? 


9 

A 

It was obtained — 


10 


MR. MUMFORD: Objection, unless we establish 


n 


the year. 


12 


THE COURT: Sustained. 


13 


MR. STEINER: I can do that. 


14 


THE COURT: I sustained the objection. 


15 


MR. STEINER: Me already know it was in *65. i 


16 


MR. MUMFORD: Then that is ay objection. It g 


17 


is a non-tax year. 


18 

BY 

MR. STEINER: 


19 

Q 

Was there interest due and payable on the $40,000 loan 


20 


in *66? 


21 

A 

Yes, there was. 

• 

22 

Q 

Will you refer to the 1040 and tell the Court and jury j| 


23 


how much interest was deducted on that loan in the 


24 


calendar year 1966? | 


25 


THE COURT: Is that Exhibit 1-1? 
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THE WITNESSi Ye*. 

THE COURTt All right. We have to be clear 
on this record. 

MR. STEINER I It should appear as a separate 


item. 

THE COURT: We have three income tax returns, j 
MR. STEINER: Oh. '66. 

THE COURT: Exhibit 1-1. That will allow us 
to trace it. I just want it for the record. 

MR. STEINER: I beg your pardon. That is 
my fault. 


THB COURT: He can tell us. 


BY MR. STEINER: 

0 Let me start it over again. Mr. Smith, I now show you 

| 

Government’s Exhibit 1-1 and ash you to look at the 
schedule of interest deductions and tell the Court and 
jury the amount of interest deducted on the loan made 
by the First National Eank of Glens Falls to Mr. and 
Mrs. Hart luring the year 1965. 

A The year., sir — 

Q I am j bowing you the return for *66; the loan, Mr. 

Smith, was made in 1965. 

THE COURT: Just look at the amount of 
interest paid on that loan. 

THE WITNESS: The return does not show whethei 
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the interest was paid. it shows an amount of 

business interest paid. it does not show to whom 

it was paid, sir. 

BY MR. STEINERt 



When you examined this return, as a Tax Technicir.n, and 
knew at the time that the bank had loaned Mr. Hart 
$40,000, and you observed an interest deduction of 
only $19.97, you knew that something was wrong, didn't 
you? 

No, sir. 

You knew that the interest had to be more than that? 

No, sir. I didn't know the rate or how much had been 
repaid. 

Why didn't you inquire. You knew Mr. Frazier? 

No, sir. 

You know where the bank is? 


And you are a Tax Technician? 
Yea, sir. 


Did you attempt to verify an item like $19.97? 

During the audit I was concerned with the gross businee 
receipts. 


23 

24 
23 


You were not concerned at all with the deductions he 
was entitled to and didn't get? 

My civil audit never got that far before it was referred 
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to the Intelligence Division. 

Q is there a difference between a civil audit and a 

criminal audit, insofar as determing the tax due? 

A A civil audit has to stop if there is an indictment 

and since it was turned over to Intelligence the civil 
audit was stopped. 

Q But long before that you were required and still are 

required to verify the deductions? 

A Certain specific deductions. 

0 Here is one of interest, and interest carries a 

schedule, does it not, showing to whom the interest 
was paid, the amount} you know that that is so. You 

ii 

have probably seen hundreds of it. 

A A bank has a schedule. 

Q No, the form itself has a schedule for interest, 
interest paid and interest income and outstanding 
income? 

A Yes, there is a schedule. 

Q Now look at the return and tell us what you did to give 
the taxpayer credit for the interest that must have 
been paid during the calendar year of *C6 to the Pirst 
National Bank of Glens Falls on the loan of $40,000? 

A Prom the return one can't tell to whom the interest 

is paid to nor the amount of the loan. I did however 
determine that there was a $40,000 loan but I did not 


7 


/ 


Q 

A 

Q 

A 

0 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 
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|1 

verify it during the civil audit. 

Didn't you ask the bank what their interest rate was? 

No. 

If you looked at the checks of Mr. Hart they would 
have shown the interest, wouldn’t they? 

They would have shown a total payment. 

You testified before that you made analyses of the 
years '66, '7 and '68 of the checks issued by the 

Harts? 

Right. 

Now then these analyses must have shown interest? 

No, sir, the interest was computed in a different 
fashion. 

In what fashion? 

The checks to the bank which are payments on capital 
assets or loans are totaled and then Mr. Duchna totaled| 
the amount paid i allowed that deduction. 

The interest would be a deduction whether it was paid 
on a capital asset or for any other purposes in the 
world, Mr. Smith? 

Yes. 

Your loan has its interest and is deductible? 

Yes. 

Now I ask you as a Revenue Agent why didn’t you give 
the taxpayer credit for the interest that he was 
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1 


entitled to deduct? 



2 

A 

He was given credit for it in the audit report 

I 


:$ 


prepared. 



» 

Q 

Show us the audit report that gives him credit? 



5 

A 

That is Exhibit 2-1. 



6 

Q 

Did you testify that — 



7 


THE COURT: Wait a minute. You want 

to see 

H 


that? 



9 


THE WITNESS: Yes. 



10 

BY 

MR. STEINER: 



11 

Q 

All right, show us where you gave the taxpayer 

credit 

12 


for that interest. 


n 

n 

A 

It is directly labeled as such, but it would be included! 

14 


in the business expenses paid by check. 



13 

Q 

Rut what you just referred to is labeled 'business 

Jj 

16 


expense'? 


i 

17 


MR. MUMKORD: Your Honor, I object to some- 

1 

18 


thing not in evidence. 


■ 

19 


MR. STEINER: Well, this is cross- 



20 


examination and the witness just referred 

to 

it. 

21 


MR. MUMFORD: It is not in evidence. 

DO 

you II 

22 


want to offer it in evidence? 



23 


MR. STEINER: I have no intention of 

putting | 

24 


anything like this in evidence. 




' 

I 




» . 


MR. MUMFORDs Then you can't read from it 



2 !) 


ance of interest in that amount? 
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VD . MUMFCRD: That i: exactly what ray 
objection is about. Not only is it not in 
evidence but Mr. Steiner is cross-examining Mr. 
Smith on a comoutation of taxable income of which 
he didn't testify to. Mr. Smith was part of and 
working under Mr. Duchna in the criminal aspect* 
of this case, and Mr. Duchna is going to calculate 
the ta table income. Mr. Steiner could cross- 
examine at that time. It was not Mr. Smith's 
function to do it. His examination had to do with 
the civil, which is not material to this case. 

THE COURT: Sustained. 

MR. STEINER: There is no destinction between 
a deduction on civil and criminal. 

THE COURT: But the type of case is different 
and the issue is different. I sustain the 
objection. 

MR. STEINER: It is either interest or not 
interest. 

THE COURT: I sustained the objection. 

MR. MUMFORD: Mr. Duchna is going to make the 
calculation and the whole issue of interest will 
come up and we will show where the Government 

1 


allowed him ♦ interest. Mr. Smith didn't 
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MR. STEINERi But he is a Government witness 
and he is the man that brought in the Intelligence 
r>iv iaion. 

THE COURT: I made my ruling and you should 
not continue on it. 

MR. STEINER: Just one further question. 

BY MR. STEINER: 

Q 16 this paper in your handwriting? 

A Yes, sir, it is. 

THE COURT: Maybe he can assemble it. Is 

that your paper? 

THE WITNESS: Yes, sir. 

THE COURT: Maybe you can assemble it. 

MR. STEINER: I have already done it. your 
Honor. 

One last item of inquiry, your Honor, and 
then I will I think have finished for the time 
being. 

BY MR. STEINER: 

Q You referred, Mr. smith, to a savings account opened 

in I960? 

A Yes, sir. 

Q Now then tell us in whose name the account was opened, 

the date and the amount? 

A I believe I can say certainly, I believe it was a joint 
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a unt. I do not knew the exact date, and i dor.'t 
krow whet the initial deposit was without some investi¬ 
gation. 

Q How do you know it was 1968? 

A Well, that date sticks in my mind that is was the final, 

year. 

Q What else sticks in your mind? 

MR. MUMFORD: Object to the question. 

THF COURT: Sustained. 

MR. MUMFORD: I am sure there is a lot that 
is sticking in his mind. 

THE COURT: Lots of things may stick in his 
mind, what we want is what pertains to this case. 

MR. STEINER: If one of these cases can't 
have a little humor, it just too bad. 

BY MR. STEINER: 

Q And now then what sticks in your mind, Mr. Smith, that 

the account was open in the names of Harry F. and 
Frances E. Hart? 

A Just that all other banks accounts were jointly held. 

Q And that is the only reason? 

A Yes. 

Q Was this in the First Bank of Glen6 Falls? 

A Yes, sir. 

C Didn't y OU a transcript of that account? 
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A Mr.Duchna did. 

Q Yet you were making a civil examination and you held 
that examination for how long? 

A I never instituted a civil examination for *68, sir. 

Q When did you conclude the civil examination? 

A It was in June, 1969. 

Q And during all that time you had it, didn't you inquire 

of the bank for the details of the savings account? 

A No, sir, I did not. 

Q What sticks in your mind as to the amount in that 
account? 

A The account at the end of the year? 

Q Yes. 

A About eight hundred dollars. 

Q Eight hundred? 

A Yes. 

Q And how long had the account existed? 

A Well, it began sometime in 1968, so it would be less 
than a year- 

Q What verification, if any, did you make of the interest 
income on that account? 

A Mr. Duchna secured a copy of information on that and it 
showed that there was some interest on that account. 

Q Didn't Mr. Hart or Mr. Bo. n, his accountant, furnish 

you with a 1099 which would show the interest income 


;ioi 
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earned cm thul a::eunL, 


X never had it audited civLlly as such on the Dob 


return, inasmuch as it had just been filed on April 
15th, presumably it had been filed at that tine and i 
didn't start the civil audit -- 


Did you work with Mr. Duchna? 


Didn't you look for a 1099? 

Mr. Duchna may have, I did not. 

Weren't you interested in the interest income on that 
$800 savings account? 

I was interested in what Mr. Duchna asked me to do. 

i 

Once he got into the picture it was under his guidance j 
and under his jurisdiction, so to speak. 

MR. STEINER: Nothing further, your Honor. 

THE COURT: All right. Redirect. 


REDIRECT EXAMINATION 


MR. MUMFOR-j: 


Mr. Smith, with respect to the Fire Commissioner and 
the instructions about removing the tapes because they 
were a fire hazard, when was the first time that you 
heard about that and why the tapes were missing? 

It was - I don't remember the first time I heard it. 

The first time you heard the statement about the Fire 
Comm is ioner? 


y 
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16 

17 

16 

19 

20 
21 
22 
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A 

0 


A 

Q 

A 

Q 


A 
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24 Q 

25 A 


Excerpts of Minutes of Trial. 

David T. Smith for Plaintiff, Redirect. 

It was very recently, air. 

When was it? 

I believe it was last Thursday. 

Of last week? 

Of last week. 

Did you at any tLme during your investigation 4ither 
prior to Mr. Duchna coming into the case and your meet¬ 
ings subsequently with Mr. Duchna in September, 1969, 
hear any account from Mr. Hart about the Fire Commis¬ 
sioner who instructed him to remove his tapes from his 
basement of his business? 

I don't remember that, sir. 

When was the first time you heard about the Fire j 

Commissioner? 

bast Thursday I remember. 

Of last week? 

Of last week. 

Now with respect to the interest you said that you did 
not got to the bank to verify the issue of this interest 
Mr. Steiner talked to you about? 

No, sir. 

Do you know whether Mr. Duchna did that? 

Yes, sir. 

Was that part of his investigation? 

Yes, that was part of his investigation. 
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And I believe you testified with respect to the business 
expenses ss you determine them having gone through the 

i 

cancelled checks with Mr. Hart, that that amount of 
business expense exceeded the business expense reported 
on the tax return for each year; is that correct? 

Yea, sir. 

And you further said that had those business expenses 
been claimed on these returns that his net profit 
would have been reduced in substantial amounts? 

Yes, sir. 

Op to as much as $20,000? 

Up to as much as $20,000. 

And that is taking into account the total gross receipti 
as they are reported on the return; is that correct? 
Yes, sir. 

And those total gross receipts as reported on the 
return were the figures that came frost Mr. Hart as one 
suantary figure that he gave to his tax preparer? 

MR. STEINERI I object to that. It «wy be 
true or not, but it is not proper redirect 
examination. 

THE COURT: Ho, I will allow it. 

MR. STEINER: And this witr.iss doesn't know. 
MR. MUMFORD: I have no further questions. 

MR. STEINER: Just one quick question. 
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RfX: ROSS-EXAMINATION 

BY MR. STEINER: 

Q Mr. Smith, you testified a few moments ago that the 

first time you knew of the tapes and of the Fire 
Commissioner and so was two weeks ago? 

MR. MUMFORDi That is not what he testified 
to, your Honor. 

THE COURT: Let him testify. 

THE WITNESS: I said it was last Thursday. 

BY MR. STEINER: 

Q Last Thursday? 

A Of l»iet week. 

Q And who was present last Thursday when you were told 
for the first time that the Pire Cotaaissioner had 
directed Mr. Hart to remove the cash register tapes as 
a fire har.ard? 

A The people I remember. I remember Mr. Bart was present, 

you were present. 

0 Last Thursday? 

A I believe so. 

Q You never saw me before today? 

A Yes, I have. 

Q Yes, you did. But did you see me last Thursday? 

MR. MUMFORD: He saw you too. 

MR. STEINER: Oh, I forgot. I had forgotten 
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you were here. You sure were. 

BY MR. STEINER* ,, 

Q Now then, when is the first tLate that you heard of the j 

tapes? 

A That is the first time I heard of the Fire Commissioner 

instructing him to throw them away, to the best of By 
memory. 

THE COURT* Who told you about, if you know, 
about the Fire Commissioner and the tapes? 

THE WITNESS: I don't know who it was, but I 
r e member hearing it last week. 

BY MR. STEINER* 

0 And you heard that from the lips of Mr. Hart? 

A Yes. 

Q And only from his lips? 

A And only from his lips. 

Q Did you have any reason to doubt the truthfulness of 

what he was testifying to? 

MR. MUMPORD* Objection. 

THE COURTt Sustained. Those are questions 
for juries. He can give his opinion. 

MR. STEINER: He is referring to testimony 
of Mr. Hart. 

BY MR. STEINERt 

Q May I ask this. Was Mr. Hart under oath when he 
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testified? 

A Yes, he was, air. 

MR. STEINER: Nothing further, your Honor. 

RE-REDIRECT EXAMINATION 

BY MR. MUMFORD: I 

Q Back in 1969, during your investigation, did Mr. Hart 
tell you, or did he tell you why or what he did with 
the tapes? 

A He told me he recorded the tapes in his receipt book 
and then threw then away or discarded then in some 
fashion. 

MR. MUMFORDi No further questions. 

MR. STEINER: Just one. I an reluctant to 
prolong this. 

RE-RECROSS-EXAMINATION 

r 

BY MR. STEINER: 

Q Did you say he threw away his receipt book? 

A No, sir. I said he entered the total from the tape, 

or meant to say he entered the total from the tapes int< 
the receipt book and threw away the tapes. 

Q When did he throw away the tapes? 

A Shortly after. 

i| 

Q Wasn’t that when the Fire Coma issloner told him to qet 

^ || 

then out of the cellar? 

I understood the Fire Commissioner had toid him to do 


A 
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this many years before of the aocuraulation of the 

tapes, and Mr. 'fart therefore in a short time would 

record them and then throw them away. He was not 

accumulating them any longer. 

Q At the direction of the Fire Marshall as you subsequent 

learned? 

A Yes. 

MR. STEINER: Nothing further. 

MR. MUMFORD: Subsequently, you mean last 
Friday by subsequently? 

THE WITNESS: Yes, sir. 

BY MR. STEINER: 


13 


14 


15 


16 


17 


18 

19 

20 
21 
22 

23 

24 


25 


Q baat Friday had nothing to do with the actual physical 
destruction of the cash register tapes, did it? 

A Not then — these tapes could not have been accumulated 
at the time of this fire, as I understood the date of 
the fire to be. 

Q If you were listening to Mr. Hart's testimony under 

oath when he testified as to the fire, the Fire 
Ccwanissioner told him to get the tapes out of the 
cellar, that they were a fire hazard? 

A Yes, he did. 

MR. STEINER: Nothing further. 

RE-REDIRECT EXAMINATION 

BY MR. MUMFORD: 


O 
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0 I have one question, your Honor. I am directing your 

attention to Government's Exhibit 3-8, which is a 
savings account book. 

A Yes. 

Q And ask you in looking at this exhibit if you could 
tall us whan the savings account was opanad? 

A The period starts on October 14, 1968, a deposit of 

$ 20 . 

MR. STEINERi Twenty dollars. 

Q And between October 14, 1968, and the end of December, 
through Dec amber, 1968, how much was deposited into 
that savings account? 

A The bank balance was $806.23. 

Q And of that, how much was interest? 

A There was $1.73 of interest included therein. 

Q Had there been any withdrawals? 

A Ho. 

Q So it was in the neighborhood of slightly over $800 

that was deposited betwe- i October and December of 
1968? 

A That is correct. 

MR. MUMFORDi No further questions. 

MR. STEINERi Brian opened the door on this. 

RE-RECROSS-EXAMINATION 


BY MR. STEINER: 
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| 

Q Mr. Smith, where did the $20 com* from that evidentally ( 

opened the account? 

A Mr. Hart said hia income came from the operation of 
his busness. 

Q That could have been his personal money? 

A Well, it could have been personal or when it came from 

| 

the business to his pocket. 

Q It was never deducted as an expense? 

A Not that we could determine. 

Q You made an effort to determine expenses? 

A Yes. 

Q And you found it was never deducted as a business 

expense? 

A And we found it was never deducted as a business 

expense. 

Q And it was $20? 1 

A Yes. j 

MR. STEINER: Nothing further. 

MR. MUMFORDi No further questions, your 
Honor. 

THE COURTi All right, you are excused. 

(Witness excused.) 

THE COURT: Ladies and gentlemen, we will 
take our recess now. We have had a productive 
day. We heard a number of witness. I am sure 
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